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Significance of the Girard Trust 
Company Decision 


By JOHN W. TowNsENbD* 


profits tax was allowed between November 

23, 1921, and February 26, 1926, will be en- 
titled to additional interest under the decision of 
the United States Supreme Court rendered March 
1, 1926, in the case of Girard Trust Company v. 
United States. 

This was a case originally 
brought in the Court of Claims 
to test the accuracy of the Treas- 
ury Department’s method of com- 
puting and allowing interest on a 
refund of taxes under the provis- 
ions of Section 1324 (a) of the 
Revenue Act of 1921. The Court 
of Claims did not render a deci- 
sion on the merits of the interest 
questions involved but dismissed 
the case on the ground that since 
the taxpayer had accepted its re- 
funds with some interest it could 
not maintain the suit, citing Stew- 
art v. Barnes, 153 U. S. 456. 
Acceptance of Part Interest No 

Bar 

The Supreme Court reversed 
the Court of Claims on this juris- 
dictional question, saying: 

The Court of Claims dismissed the 
petition for all these claims on the 
authority of Stewart v. Barnes, 153 
U. S. 456. The taxpayer in that case 
had already received and accepted the 
principal of the amount improperly collected by a collector 
of internal revenue, and this was an action for the interest. 
This Court held that the taxpayer could not maintain an inde- 
pendent action for interest, for the reason that in such cases 
interest is considered as damages, does not form the basis of 


the action, and is only an incident to the recovery of the prin- 
cipal debt. We do not think that it controls this case. The 


Foie taxpayer whose refund of income or 








* Of the Washington, D. C., Bar. 





Joun W. TowNsEND 


payment of interest in the Stewart case was not expressly pro- 
vided for in the Act. In this case there is statutory provision 
for it, and it is analogous to a suit in debt or covenant in 
which the contract specifically provides for payment of inter- 
est on the principal debt. In such cases the authorities all 
hold that the acceptance of the payment of the principal debt 
does not preclude a further suit for the interest unpaid. 
* * * And the same rule obtains 
where the obligation is one that by 
statute bears interest. 


The case is of especial impor- 
tance for this ruling alone as 
heretofore many taxpayers have 
hesitated to cash Treasury checks 
covering refunds or interest al- 
lowances in lesser amounts than 
claimed for fear that they would 
be estopped thereby to claim fur- 
ther interest. 


The Department’s Practice 


To appreciate the full signifi- 
cance and effect of the Supreme 
Court’s decision it is necessary to 
know something of the Depart- 
ment’s practice and administra- 
tive procedure in allowing refunds 
and computing interest. 

After the passage of the Rev- 
enue Act of 1921 on Novem- 
ber 23, 1921, which for the 
first time authorized the pay- 
ment of interest on refunds and 
credits of internal revenue taxes, 
the Department by Treasury Decision 3260 estab- 
lished a procedure for “the more expeditious hand- 
ling of refund, credit, and abatement claims, and 
to provide for the refund or credit of overpayment 
of revenue where no claims have been filed, 
* * *” This procedure provided that over- 
assessments should be scheduled on Form 7777, 
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which, when signed and approved by the Com- 
missioner of Internal Revenue, should be sent 
to the proper collector with directions to check the 
taxpayer’s accounts, to make such abatements and 
credits as should be warranted, and then to certify 
to the Commissioner the balance, if any, of the 
overassessment representing a refundable overpay- 
ment. The collector was required to prepare a 
schedule on Form 7777-A “of net refundable 
amounts for which disbursements checks are to be 
issued” and to forward same to Washington. Form 
7777 was headed: “Schedule of Reductions of Tax 
Liability and Allowance of Abatements and Cred- 
its,’ while Form 7777-A was entitled: “Schedule 
of Refunds.” The same Treasury Decision pro- 
vided further that “upon approval of schedules of 
refunds Form 7777-A the Commissioner will for- 
ward such schedules with the allowance documents 
to the Disbursing Clerk of the Treasury Depart- 
ment.” 

It will thus be observed that the Commissioner 
was required to sign two schedules in the course of 
each refund, one approving the overassessment de- 
termined by the audit and before any determination 
was made by examination of the taxpayer’s ac- 
counts as to whether there was in fact a refundable 
overpayment, and the other approving the actual 
refund to be paid by Treasury check. 

The Commissioner’s Interpretation of “Allowance” 

Section 1324 (a) of the Revenue Act of 1921 pro- 
vided in part: 

That upon the allowance of a claim for refund of a credit 


for internal revenue taxes paid, interest shall be allowed and 
aa * Fe *. 


The Commissioner construed that an “allowance 

of a claim’? was made when he signed the first 
schedule, Form 7777, allowing the overassessments, 
and has heretofore consistently computed and al- 
lowed interest only to the date of the first schedule, 
notwithstanding that the provisions of Article 1040 
of Regulation 62 provided that “a claim for re- 
fund or credit is allowed within the meaning of the 
Statute when the Commissioner approves the 
schedule in whole or in part, for transmission to the 
proper accounting officer, for credit or refund,” 
and notwithstanding the fact that the refund could 
not have been paid until the Commissioner signed 
‘the refund schedule. 
' It is debatable whether a Collector of Internal 
Revenue is an “accounting officer.” While he: may 
bé the proper officer to make a “credit” it is cer- 
tain he has no authority or means to make a “re- 
fund.” 

The practical effect of the Treasury’s stand was 
to stop interest on a refund long before the refund 
was in fact paid. The lapse of time between the 
signing of the first schedule and the signing of the 
second varied from about one month to perhaps 
twelve months in extreme cases. in the larger 
collection districts the collectors were far behind in 
their work and did not return the second schedules 
in many instances for several months, especially if 
the schedules happened to be forwarded about 
March 15 when the collector’s force of employees 
were required to give their entire time to new re- 
turns. Even when the second schedules were 
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promptly returned a further delay resulted in Wash- 
ington due to the administrative work of auditing 
the schedules and of computing interest, so that the 
second schedule was seldom approved by the Com- 
missioner till after more than two months from the 
date of signing the first schedule. The greatest de- 
lay, however, occurred when the appropriation for 
refund of taxes became exhausted, as in the fall of 
1922 when for several months the Commissioner had 
no refunds with which to pay taxes and hence held 
up his approval of the second schedule. At any 
rate, in the case of every refund considerable time 
elapsed between the signing of the two schedules 
and during this period the Department allowed no 
interest although it retained and had the use of 
money admittedly wrongfully collected from the 
taxpayer. 

Even after the second schedule was approved by 
the Commissioner a further delay occurred before 
the Treasury check was issued. The payment had 
to be first checked and approved by the Comptroller 
General, and other administrative details delayed 
the refund another two to four weeks after the sec- 
ond schedule was signed. 

When Congress by Section 1324 of the 1921 Act 
specifically reversed the former policy of allowing 
no interest on refunds it was naturally to be pre- 
sumed that it recognized the fairness of paying 
interest to the taxpayer on amounts illegally exacted 
and often not refunded for several years. Congress 
clearly intended to compensate the taxpayer for 
the loss of the use of his money, and to carry out 
this purpose it seems a fair presumption that it 
intended interest should be paid for the whole of the 
time the money was illegally retained by the gov- 
ernment and not for a part—even a substantial part 
—of such time. 


The Court’s Interpretation 

The Girard Trust Company suit was therefore in- 
stituted as a test case to obtain a judicial interpre- 
tation of the meaning of the phrase “allowance of 
a claim” as used in Section 1324 (a), in order to 
determine the date to which interest should be com- 
puted on refunds. 

In their brief before the Supreme Court counsel 
for the taxpayer contended: (1) that interest on a 
refund of internal revenue taxes should be com- 
puted to the time of the payment of the refund; and 
(2) that in any event interest should be computed 
at least to the time when the Commissioner first 


authorizes the payment of a refund by a disbursing 
officer. | 


The Court denied the taxpayer’s first contention, 
saying: 

If Congress had intended that interest should be allowed to 
the date of the payment, it seems to us it would have said so. 
Allowance in its ordinary sense does not mean payment, and in 
the practical administration of the Treasury Department the 
two things are quite different. The one is a decision by the 
competent authority that the payment should be made. The 
other is the actual payment. * * * 

It is said that this is a remedial statute and was intended to 
require the Government to recoup the taxpayer unjustly dealt 
with by paying interest during the whole time the money was 
detained. That was doubtless its general purpose. But the 
statute is to be construed in the light of the difficulties of the 
Government bookkeeping and accounting. To have made the 
interest calculable to the date of actual payment would have 
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led to uncertainty and confusion, as the Comptroller General 
indicates, and it was doubtless for that reason that Congress 
qualified its desire to pay interest for the exact time during 
which the money was detained to a date which was practical 
from an administrative standpoint. 


But the Court sustained the alternate proposition 
advanced by the taxpayer, holding that: 

We can not concur, however, in the view of the Treasury 
Department that the date of the allowance of the claim as in- 
tended by the statute is the date when the Commissioner first 
decides that there has been an overassessment and sends upon 
a proper form his decision to the Collector of Internal Rev- 
enue, who made the collection and keeps the account with the 
taxpayer. The findings and the exhibits show that the course 
of business is that the Collector on receiving from the Com- 
missioner the schedule as to the overassessment, examines his 
books and reports back to the Bureau the amount which should 
be credited on taxes due and the amount to be refunded, that 
this is examined by the Assistant Commissioner and then is 
delivered to the Commissioner, who makes it effective by his 
approval. Until it reaches him and is approved by him, the 
refund can not be paid. This we think is the real date of 
allowance. Until that time, the exact amount of the refund 
is not fixed finally by competent authority. This date would 
seem to be just as certain and convenient from an adminis- 
trative standpoint as that of the original decision of the Com- 
missioner, and it is certainly more in conformity to the gen- 
eral purpose of Congress to relieve the overassessed taxpayer 
by paying compensatory interest on money unjustly taken and 


kept by the Government. 
Additional Interest Allowable Under the Acts of 
1921 and 1924 


Under the Girard Trust Company decision( addi- 
tional interest may be claimed in any case where a 
refund was allowed—i. e., the second schedule 
signed by the Commissioner—between November 
23, 1921, the date the 1921 Act became law, and 
February 26, 1926, the effective date of the 1926 Act. 
Prior to the Act of 1921 no interest was allowable 
on refunds of internal revenue taxes. The interest 
provisions of the 1924 Act (Section 1019) were simi- 
lar to those of the 1921 Act (Section 1321 (a)) as 
to the date to which interest should be computed, 
each providing for interest to date of “allowance.” 

However, while Section 1116 of the Revenue Act 
of 1926 is substantially similar to Section 1019 of 
the 1924 Act, there is now added the provision that: 

(2) The term “date of allowance of the refund” means, 
in the case of any income, war-profits, or excess-profits tax, 


the. first_date.on which the Commissioner signs the schedule 
of overassessment in respect thereof. 


(c) This section shall be applicable to any refund paid, and 
to any credit taken, on or after the date of the enactment of 
this Act, even though such refund or credit was allowed prior 


to such date. 

It is common knowledge that these new provi- 
sions were inserted by Congress at the instance of 
the Commissioner who claims that the computation 
of interest to the date of the refund schedule is im- 
practicable from an administrative standpoint. This, 
however, seems hardly to justify so inadequate a 
rule, which in effect legislates the taxpayer out of 
interest-for a considerable part of the period during 
which the Government has the use of the taxpayer’s 
money. It is a-step backward toward the unjust 
requirements of the earlier revenue laws and is in 
direct conflict with the intention and policy an- 
nounced by the Committees of both Houses of Con- 


gress in recommending the passage of Section 1019 
of the 1924 Act. 


4f the amounts in questions were not legally owing to the 
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Government, it is equitable that the Government should pay a 
reasonable rate of interest during the period of their reten- 
tion; and the fact of protest or a claim does not affect the 
merits of such an interest payment.—68th Congress, Ist Ses- 
sion, House Report No. 179, p. 72; Senate Report No. 398, p. 


46, paragraph 3. 

It is clear, however, that the 1926 law will limit 
the computation of interest to the date of the sec- 
ond schedule (as required by the Girard Trust de- 
cision) to those cases where such schedule was 
signed prior to February 26, 1926. The law is clear- 
ly meant to have no retroactive effect but Section 
1116 (c) will nevertheless require the stopping of 
interest at the date of the first schedule in cases 
where that schedule was signed before the 1926 Act 
became law but where signing of the second sched- 
ule was delayed till after the passage of the law. As 
a practical matter this will result in retroactive effect 
to a certain extent, since the refunds appropriation 
was exhausted several months before February 26, 
1926, during which time the final approval of many 
refund schedules was held up. 


The greatest advantage under the Girard Trust 
decision will accrue to certain taxpayers whose re- 
fund allowances appeared on overassessment sched- 
ules signed by the Commissioner prior to June 2, 
1924, the date the 1924 Act became a law, but where 
the second or refund schedule was not signed till 
after this date. 


Section 1324 (a) of the 1921 law provided for in- 
terest on refunds only in cases where a claim for 
refund had been filed. Further, if the overpayment 
was not under protest pr pursuant to an additional 
assessment interest would only start six months 
after the claim was filed. Section 1019 of the 1924 
law, however, for the reasons stated in the Com- 
mittee Reports above quoted, changed the law so 
that interest would be allowable in all cases of 
refund from date of overpayment irrespective of 
whether a claim was filed or whether the tax was 
paid under protest. 


Claims for Additional Interest 


It is probable that the Department will not vol- 
untarily pay the additional interest due taxpayers 
and that claims or written demands for the ad- 
ditional interest will have to be filed. Since the 
claim for interest is not a claim for refund of taxes 


- Form 843 should not be used. The writer has been 


advised that a letter directed to the Commissioner 
stating the facts, citing the court decisions and 
demanding interest in accordance therewith will be 
a sufficient claim. 


Statute of Limitations 

The statute of limitations relating to the refund 
of taxes apparently will not apply to claims for 
such additional interest, but the general six-year 
statute applicable to all claims against the govern- 
ment seems to govern. It is contained in Section 
156 of the Judicial Code and is in part as follows: 

Every claim against the United States cognizable by the 
Court of Claims, shall be forever barred unless the petition 
setting forth a statement thereof is filed in the court ,or trans- 
mitted to it by the Secretary of the Senate or the Clerk of the 


House of Representatives, as provided by law, within six years 
after the claim first accrues. 


(Continued on page’ 143) 








Jurisdiction of Board of Tax 
Appeals Under Act of 1926 


By Wits W. RItTER* 


been called, very aptly, “a court with the 

largest financial business in the country.”? 
The average amount involved in appeals to the 
Board is $15,894.93.2. At the date of writing there 
are 12,624 appeals filed which, using the average 
figure, means litigation is pending before this Board 
in which the sum of $200,657,- 
596.32 is at stake. The interest 
on this amount, whether it runs 
in favor of the Government or in 
favor of the taxpayer, is $12,040,- 
455.78 annually. 

Congress has recognized the 
importance of the Board’s func- 
tions and its accomplishments ; the 
Revenue Act of 1926 continues it 
as an independent agency in the 
Executive Branch of the Federal 
Government. That Act makes it 
in effect a nist prius court. Its de- 
cisions may be reviewed by the 
Circuit Court of Appeals gr the 
Court of Appeals of the District 
of Columbia. A medium is main- 
tained through which a complete 
judicial determination of tax lia- 
bility may be obtained before the 
taxpayer is required to part with 
his money. 

In this legislation some impor- 
tant questions of jurisdiction have 
been covered. Excuse for this 
article is sought in the importance of some of those 
jurisdictional provisions. It will not be the attempt 
of this article to treat upon all the questions which 
have arisen concerning the Board’s jurisdiction, but 
to indicate the more important questions as they 
are effected by the Revenue Act of 1926. 


When Must the Appeal Be Filed? 

This question is jurisdictional for the period 
within which an appeal may be filed is exactly de- 
fined by the Revenue Act of 1926, Section 274 (a), 
which provides, “within sixty days after such notice 
is mailed (not counting Sunday as the sixtieth day) 
the taxpayer may file a petition with the Board of 
Tax Appeals for a redetermination of the de- 
ficiency.” Under the new act if the sixtieth day 
falls upon Sunday the taxpayer has one additional 
day within which to file the appeal. However, if 
the sixtieth day falls upon a holiday he does not 
have an additional day. The provision excluding 


[ee United States Board of Tax Appeals has 


* Of Washington, D. C 

1 Mr. Charles Henry Butler, Chairman of the American Bar Associa- 
tion Committee on Federal Taxation at the Detroit Convention of the 
American Bar A tion. 

2 Page 862 Report of Hearings before Committee on Ways and Means 
of House Representatives, Revenue Revision, 1925. 
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Sunday as the sixtieth day is new. Under the 
Revenue Act of 1924 the Board held that Sundays 
and holidays were included in the computation of 
the sixty day period construing the statue as a 
statement of a rigid, inflexible and unambiguous 
term not susceptible of judicial variation.* In the 
appeal cited the sixty day period ended upon Sun- 
day, August 31. The following 
Monday was Labor Day. Under 
the new Act the appeal would be 
decided the same way for the rea- 
son that holidays are included in 
the computation. 

The new act authorizes the 
Board to impose a fee in an 
amount not in excess of $10 for 
the filing of any petition for the 
redetermination of a deficiency 
after the enactment of the Rey- 
enue Act of 1926, and for the 
hearing of any proceeding pend- 
ing at the time of such enact- 
ment. Rule 7 of the Board of Tax 
Appeals, which was released upon 
the approval of the Revenue Act 
of 1926 by the President, pro- 
vides that a fee of $10 is imposed 
for the filing of any petition after 
the enactment of the Act of 1926. 
No such petition may be filed un- 
til the fee is paid nor will the 
filing of any petition be antedated 
to a time prior to the payment of 
such fee. The filing fee must be paid therefore, 
before the 60 days expires, or the appeal will not be 
entertained. 

In those cases where the Commissioner before 
the enactment of the Revenue Act of 1926 mailed 
a deficiency notice under the Revenue Act of 1924 
and the sixty day period had not expired before 
the enactment of the Revenue Act of 1926 and no 
appeal was filed before such enactment, the tax- 
payer may file a petition with the Board in the 
same manner as if a notice of deficiency had been 
mailed after the enactment of the Revenue Act of 
1926. In such cases the sixty day period begins at 
the date of the enactment of the Act of 1926. Strictly 
speaking in such cases the 60 day period commences 
to run at 10:25 A. M., February 26th and ends at 
10:25 A. M., April 27th. 

The deficiency notice is “mailed” when it is 
delivered into the custody of the post-office officials, 
or placed in a Government letterbox for transmis- 
sion by mail.* The actual date of mailing and not 


2 Appeal of Sam Satovsky, 1 B. T. A. 22, Commerce Clearing House 
1925 Board of Tax Appeals Service 2018. 

* Appeal of United Telephone Company, 1 B. T. A. 450, Commerce 
Clearing House 1925 Board of Tax Appeals Service 2298. 
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the date the letter bears is the starting point. In 
some instances where sixty days had expired from 
the date which the letter bore, taxpayers have suc- 
ceeded in showing the Board that the letter was, in 
fact, mailed subsequent to that date and that the 
Board’s jurisidiction obtained. 


The sixty day provision cannot be given a con- 
struction which permits extensions of time for filing 
appeals and the Board has consistently recognized 
this. The consent of the Commissioner or an 
estoppel operating against him cannot confer juris- 
diction upon the Board over an appeal filed after 
the sixty days have expired.® 


Skeleton or Emergency Appeals 


In an emergency such as the approach of the 
expiration of the period within which an appeal can 
be filed, a skeleton appeal or a simple statement 
that the taxpayer appeals from the deficiency letter 
is sufficient to comply with the requirements of the 
statute in order to preserve the taxpayer’s rights.°® 


Under the Revenue Act of 1926 and the rules of 
the Board such statement must be accompanied 
with the filing fee. The statement should make 
clear that the taxpayer does appeal rather than 
merely state that he intends at some future time to 
appeal. It is also desirable to state that the exigen- 
cies of the situation make necessary the filing of the 
incomplete petition and that he intends to file a 
perfected petition. The Board rules provide that a 
failure to file a sufficient number of copies or to 
conform to the requirements of the rules in the 
matter of the form of the petition shall be ground 
for dismissal of the proceeding. It therefore be- 
hooves the taxpayer to obtain leave to file an 
amended petition with all possible dispatch. 


A question which has arisen requiring comment 
here is, may the amended petition filed more than 
sixty days after the mailing of the deficiency letter 
discuss new matter or will the taxpayer be limited 
in his amended petition to elaboration and formal 
statement of the contentions set out in the original 
petition filed within the 60 day period. The Revenue 
Act of 1926, Section 907 (a) provides “the proceed- 
ings of the Board and its divisions shall be con- 
ducted in accordance with such rules of practice 
and procedure (other than rules of evidence) as the 
Board may prescribe and in accordance with the 
rules of evidence applicable in courts of equity in 
the District of Columbia.” Congress has seen fit 
to leave the formulation of rules of procedure to the 
sound discretion of the Board. In each case the 
appeal will be to that discretion. Where the tax- 
payer had an adequate reason for not having filed a 
complete petition, the practice of the Board under 
the Revenue Act of 1924 was to permit the ap- 
pellant to file an amended petition even though it 
stated new matter. The Revenue Act of 1926 does 
not change the power of the Board to continue this 
practice. 


5 Appeal of Alfred C. Ruby, 2 B. T. A. 377. Commerce Clearing House 
1925 B. T. A. Service 3023. 


* The statute provides “* ™“ * the taxpayer may file an appeal with 
the Board of Tax Appeals * * *”’ No formality is expressly required. 
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What is a “Deficiency”? 


Since the jurisdiction of the Board is limited to 
hearing appeals in which the Commissioner of In- 
ternal Revenue has determined a “deficiency,” at 
the outset we will want to know what is a “de- 
ficiency”? Section 273 of the Revenue Act of 1924 
remains unchanged in the Revenue Act of 1926. As 
there defined “deficiency” means, in general, the 
amount which the correct tax exceeds the amount 
shown as the tax by the taxpayer upon his return. 


A group of interesting cases has been presented 
to the Board, the decision of some of which has 
thrown additional light upon the application of the 
statutory definition to specific cases. In the Con- 
tinental Accounting and Audit Company Appeal,’ 
at the time the return was filed the taxpayer be- 
lieved itself to be a personal service corporation and 
not subject to any tax. The Commissioner’s regula- 
tions required it to make a return, which it did, 
computing the tax for the periods in question. How- 
ever, it annexed to each return a claim for abate- 
ment and a statement of protest to the effect that it 
was a personal service corporation and that no 
tax was due from it. The Commissioner rejected 
the claims for abatement and proposed to collect 
the amounts set forth by the taxpayer upon its re- 
turns. The Board held the Commissioner had 
determined a deficiency and that it had jurisdiction.® 


In the Appeal of the New York Trust Company 
et al, Executors of the Estate of John Ballot,® the 
executors filed returns showing certain amounts as 
the tax. Subsequent to the time the returns were 
filed they sought to revise the amounts shown on 
the returns and filed an amended return together 
with abatement and refund claims, for that purpose. 
The Commissioner advised the taxpayer that the 
taxes as stated on the original returns were correct. 
The Board held that the Commissioner had not 
determined a “deficiency” and that it had no juris- 
diction. 


Since Section 273 of the Revenue Acts of 1924 
and 1926 defines “deficiency” as the amount by 
which the correct tax “exceeds the amount shown 
as the tax by the taxpayer upon his “return” the 
question to be answered in cases like those above 
is, what is the amount shown as the tax by the 
taxpayer upon his return? Where an amended re- 
turn is filed the additional question arises, which is 
the “return” referred to in Section 273, the original 
or an amended return? In the Continental Ac- 
counting and Audit Company Appeal the return 
when read in connection with the protests and 
claims for abatement filed with it, showed that tax- 
payer in truth returned zero as the tax. In the 
Ballot Appeal, however, the claims for abatement 
were filed subsequent to the return and could not 
be read as a part of it. The taxpayer had shown 
an amount upon his return as the tax which was 
not exceeded by the correct tax. The Board held 


7 Commerce eae House 1925 Board of Tax Appeals Service, page 
3236, 2 B. T. 761. 

® See oul ‘Appeal of John Moir et al. (not officially reported), 
Commerce Clearing House 1925 Board of Tax Appeals Service, page 
3540. 

® (Not officially reported), Commerce Clearing House 1926 Board of 
Tax Appeals Service, page 1202 
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in the Ballot Appeal that the amended return was 
not the “return” referred to in Section 273. In the 
light of this Board decision then, a “deficiency” is 
the amount by which the correct tax exceeds the tax 
as shown upon the original return.’® 

Cases which fall in the middle ground between 
the Continental Accounting and Audit Company 
and the Ballot Appeals are now pending before the 
Board. In one of these cases the taxpayer filed with 
his original return for 1920 an application for relief 
under the provisions of Section 328 (b) of the 
Revenue Act of 1918. The company paid the first 
three installments of the tax, but at the time the 
fourth installment became due an abatement claim 
for one-fourth of the total excess profits tax was 
filed based upon the application for special assess- 
ment. The Commissioner granted special assess- 
ment and proposed to assess as to the tax a total 
sum which was less than that computed upon the 
original return. In the appeal to the Board the tax- 
payer does not claim additional relief under Sec- 
tion 328 (b) but claims a salary deduction. The 
government solicitor contended in this case that by 
filing an application for relief under Section 328 (b) 
with the original return, which application the 
Commissioner has granted, the taxpayer showed as 
the tax upon his return that amount which the 
Commissioner should find by the application of the 
provisions of Section 328 (b). 

Counsel for the taxpayer urged that the regula- 
tions required the taxpayer to file a return setting 
out a tentative computation of the tax. He was 
unable to make an accurate computation of the tax 
because it was his contention that the determination 
of his tax liability should be based upon a compari- 
son with similar concerns. Confessedly upon the 
face of the return and the application the amount 
stated in the return was not shown as “the tax.” 
A tentative computation presupposes that the 
amount shown is not being shown as “the tax by 
the taxpayer upon his return.” 

In another case now pending before the Board 
claims for abatement in the sum of $29,000 were 
filed with the returns. This procedure was adopted 
because Regulation 41 and the instructions on Form 
1103 required those returns to be filed in the first 
instance as far as practicable on the basis of actual 
invested capital, irrespective of whether or not the 
excess profits tax was determinable under Sections 
209 and 210 of the Revenue Act of 1917. About 
six weeks after the returns and claims were filed 
an additional claim in abatement was filed in the 
amount of $105,000. Read as a whole the return 
and abatement claims filed with it show as the tax 
only that amount which is properly due after assess- 
ment under Sections 209 and 210. The difference 
between that amount and the amount proposed to 
be assessed is a “deficiency” within the meaning of 
Section 273. The exact amount could not be 
determined at the time the return was filed and the 
claims filed with the return should be construed as 


In the Appeal of the Dallas Brass and Copper Company (not official- 
Iy reported, Commerce Clearing House 1926 Board of Tax Appeals 
Service, page 2361, the Board held a tentative return on Form 1031-T 
was not the return from which the period of limitations should be 
computed. Presumably a tentative return is not such a return as is 
referred to in Section 273. 
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a request for the abatement of such taxes as under 
Sections 209 and 210 were not properly assessable, 
not being limited to the abatement of the sums 
specifically mentioned. 

Where an appeal is taken to the Board from the 
determination of a “deficiency” the Board has juris- 
diction to redetermine the correct amount even if 
the amount so redetermined is greater than the 
amount of the “deficiency” found by the Commis- 
sioner. The Board is expressly given authority to 
determine whether any penalty, additional amount 
or addition to the tax should be assessed, in the 
event that the Commissioner asserts the claim at or 
before the hearing or a rehearing. In the Appeal 
of Fred Ascher," decided under the Revenue Act of 
1924, at the close of the hearing counsel for the 
Commissioner moved that a fraud penalty could be 
found against the taxpayer. Although the Com- 
missioner in his determination had not annexed the 
penalty, the Board granted the motion and imposed 
one. Express authorization for the addition of 
penalties is found in the Revenue Act of 1926.*° 

Mathematical Errors on Face of Return 

The Revenue Act of 1926'* provides that if the 
taxpayer is notified that, on account of a mathe- 
matical error appearing on the face of the return an 
amount of tax in excess of that shown upon the 
return is due, and that an assessment of the tax has 
been or will be made on the basis of what would 
have been the correct amount of tax but for the 
mathematical error, such notice shall not be con- 
sidered a notice of a deficiency, and the taxpayer 
has no right to file a petition with the Board based 
on such notice. 


Refunds and Credits 


It was the plan of Congress in the creation of 
the Board that it should adjudicate taxpayer’s 
liability for unpaid deficiencies asserted by the 
Commissioner. The purpose of the statute is to 
hold in abeyance the collection of the tax until the 
Board can pass upon its merit after hearing. It is 
just as true under the 1926 Revenue Act as it was 
under the 1924 Revenue Act that the Board does 
not have jurisdiction to determine appeals involving 
solely the refund to a taxpayer of a tax which has 
been paid..* It was held under the 1924 Revenue 
Act that if, after an appeal was properly filed from 
a determination of a deficiency, the taxpayer pays 
the tax, the Board’s authority to hear the appeal 
ends and a dismissal will result..° The purpose 
of Congress in creating the Board was to afford the 
taxpayer an opportunity to be heard before being 
compelled to pay the tax. “The harsh rule of pay- 
ment first and litigation afterwards was sought to 
be mitigated.’’’® 

Under the 1926 Act, however, the Board has 
authority to find that a refund is due where the 

(Continued on page 145) 


12 B. T. A. 1257, Commerce Clearing House 1925 Board of Tax 
Appeals Service 3466. 

13 274 (e). 

13 274 (f£). 

14 Appeal of Everett Knitting Works, 1 B. T. A. 5, Commerce Clearing 
House 1925 Board of Tax Appeals Service, page 2004. 

143 Appeal of Northwestern Mutual Life Insurance Co., 1 B. T. A. 
767, Commerce Clearing House 1925 Board of Tax Appeals Service, 
page 2500. 

16 See appeal cited in Note 14. 
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Affiliated Corporations 


In the Light of the Decisions of the Board of Tax Appeals 
By James S. Y. Ivins* 


cult problems of statutory construction and 

administration. Probably the two most diffi- 
cult—most controverted—are “special assessment” 
and “affiliated corporations.” And it is natural that 
they should be difficult of construction and applica- 
tion for they were both entirely new to our juris- 
prudence. They had no counter- 
part in earlier legislation, either 
Federal or state. Each involved 
the taxation of a corporate entity 
by reference to matters entirely 
extraneous to its own business 
affairs. 

In a case of special assessment, 
a corporation was taxed at rates 
not fixed by statute and not based 
on the relation of its own profits 
to its invested capital, but on 
rates to be determined by the 
ratio of the tax assessed against 
other corporations to their re- 
spective incomes. The facts upon 
which the tax was to be com- 
puted, instead of being peculiarly 
within the knowledge of the en- 
tities taxed, as in the general run 
of income and profits taxes, were 
to a very great extent necessarily 
unknown to them, and known 
only to the tax collecting au- 
thorities. 

In case of affiliated corporations, the corporate 
entity was required by law to be disregarded, and 
the taxes on several corporations were computable 
as if they were one. This in some cases compelled 
the payment of one corporation’s tax in part or in 
whole by another. 

Had it been to the advantage of taxpayers gener- 
ally to contest the constitutionality of these provi- 
sions of law, undoubtedly very serious questions 
could have been raised with respect to them. But, 
except in the case of some foreign corporations 
(whose rights under the Constitution are not as 
well defined and are seemingly much more restricted 
than those of domestic corporations or citizens) the 
special assessment provisions, if applicable, always 
worked to the advantage of the taxpayer, so the 
constitutionality of the provisions has never been 
seriously attacked on behalf of taxpayers. And in 
the case of affiliated corporations, the statutory pro- 
visions for consolidated returns have probably been 
advantageous to the taxpayers in ten cases-for every 
case in which they worked disadvantageously, and 


* Of Holmes, Brewster & Ivins, Washington, D. C.. Former member 
of the Board of Tax Appeals. 


Ten war time revenue acts gave us many diffi- 
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no serious question of their constitutionality has 
been raised in the courts. 

Both the tax collecting officials and the taxpayers 
generally have accepted as valid both the special as- 
sessment and the affiliated corporations provisions 
of the statutes. But their construction and applica- 
tion has been a constant source of dispute. 

The reason for the unlimited 
controversies on these two points, 
regardless of the efforts of the 
Treasury Department to clear up 
the doubts, was expressed recent- 
ly by a representative of the 
Solicitor of Internal Revenue, 
charged with litigating some of 
them, when he said of the special 
assessment provisions: “The trou- 
ble is that we are trying to make 
reasonable application of an im- 
possible statute.” And another 
representative of the same officer, 
charged with preparing interpre- 
tative rulings, agreed that the 
same was practically true of the 
provisions with respect to affili- 
ated corporations. 

There have been very few liti- 
gations in the courts under these 
two classes of statutory provi- 
sions, and the decisions therein 
do not give us any basis for lay- 
ing down general rules with re- 
spect to their construction or application. 

The Board of Tax Appeals has been called upon 
in a few cases to construe the special assessment 
provisions, but the Commissioner’s position— 
that he cannot be compelled to produce evidence 
with respect to “comparatives’—has usually left 
the record so incomplete on the facts as to 
render impossible any general rulings. And the 
courts are, to date, in hopeless conflict on the ques- 
tion of the correctness of the Commissioner’s posi- 
tion. So we have, as yet, no authoritative prece- 
dents from which we can draw or deduce general 
rules for the construction and application of the 
special assessment provisions. 

With respect to affiliated corporations, however, 
the Board of Tax Appeals has been able to do better. 
There have been more appeals with respect to this 
phase of the laws, and the records have been, gen- 
erally, fairly complete. Nevertheless, by reason of 
the very nature of the statutory provisions, which 
are the very opposite of specific in their phraseology, 
it has been practically impossible to lay down defi- 
nite specific rules for general application. 
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When the Board of Tax Appeals was organized, 
the Bureau of Internal Revenue and tax counsel in 
general rather looked tq it to lay down, fairly early 
in its career, some general rules that could be ap- 
plied to all cases. The Board itself, in the begin- 
ning, seemed to hope that it could do so. It cer- 
tainly wanted to, for every establishment of a rule 
of general application would tend to lessen its own 
work in future disputes. But it found itself con- 
fronted with the indefinite phraseology of the statute 
and the danger of making a rule in one case which 
could not reasonably be applied in another. It was 
subjected to much the same kind of problem as that 
presented to the courts when they are asked to de- 
fine “due process of law.” The courts have con- 
sistently refused to make a strict definition of due 
process of law for general application, for fear that 
a generality, perfectly applicable and working justice 
in one case, might lead to utter absurdity if applied 
in another case. They have contented themselves 
with saying, in each case, that the transactions under 
discussion, for stated reasons, do or do not, in their 
opinion, constitute due process of law. Similarly 
the Board of Tax Appeals, when confronted with 
the question of whether certain corporations were or 
were not affiliated, has usually contented itself with 
deciding the particular case in the light of the evi- 
dence, making its generalities hardly more definite 
than the words of the statutes under construction. 

The Board can fairly be said to have definitely laid 
down but one general rule—that of the Appeal of 
Isse Koch & Company, Inc., 1 B. T. A. 624—which is 
to the effect that the statutes in using the word 
“control” mean actual control rather than strictly 
legal control. The Commissioner of Internal Rev- 
enue has acquiesced in this decision (C. B. IV—1, 
2, so the law can be regarded as settled in that 
respect at least. 

Other general rulings have been suggested by 
parties before the Board, but it has, and without 
doubt wisely, refused to be trapped into decisions 
which might rise up to haunt it. 


Many Established Precedents 


The Board has, however, published between fifty 
and sixty decisions on “affiliation cases” which con- 
stitute precedents that may be cited to it or to the 
Bureau of Internal Revenue, and which should be 
indicative of probable future decisions in cases suf- 
ficiently similar in their facts. A few of these deci- 
sions seem to be in conflict with each other, but the 
bulk of them are consistent in their conclusions, if 
properly analyzed and classified, and with a little 
study can be made the basis of certain generaliza- 
tions which should simplify the resolution of doubts 
in the majority of disputes between taxpayers and 
the tax collecting authorities. 

The Revenue Acts of 1918 and 1921 (Section 240 
(a) in each) provide for consolidated returns (op- 
tional with taxpayers after the year 1921) to be 
filed by affiliated corporations. The Acts of 1918 
and 1921 define affiliated corporations in the follow- 
ing words (Section 240 (b) of the 1918 Act, 240 (c) 
of the 1921 Act): 


For the purpose of this section two or more domestic cor- 
porations shall be deemed to be affiliated (1) if one corpora- 
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tion owns directly or controls through closely affiliated inter- 
ests or by a nominee or nominees substantially all the stock 
of the other or others, or (2) if substantially all the stock of 
two or more corporations is owned or controlled by the same 
interests. 

The 1921 Act makes an exception of corporations 
organized under the China Trade Act. 


The Revenue Act of 1917 was silent with respect 
to affiliated corporations, but the Treasury Depart- 
ment made regulations which were given legislative 
approval by a retrospective provision in the 1921 
Act (Section 1331 (b)): 

For the purpose of this section a corporation or partnership 
was affiliated with one or more corporations or partnerships 
(1) when such corporation or partnership owned directly or 
controlled through closely affiliated interests or by a nominee 
or nominees all or substantially all the stock of the other or 
others, or (2) when substantially all the stock of two or more 
corporations or the business of two or more partnerships was 
owned by the same interests: Provided, That such corpora- 
tions or partnerships were engaged in the same or a closely 
related business, or one corporation or partnership bought 
from or sold to another corporation or partnership products 
or services at prices above or below the current market, thus 
effecting an artificial distribution of profits, or one corpora- 
tion or partnership in any way so arranged its financial rela- 
tionships with another corporation or partnership as to assign 
to it a disproportionate share of net income or invested capi- 
tal. For the purposes of this section, public service corpora- 
tions which (1) were operated independently, (2) were not 
physically connected or merged and (3) did not receive special 
permission to make a consolidated return, shall not be con- 
strued to have been affiliated; but a railroad or other public 
utility which was owned by an industrial corporation and was 
operated as a plant facility or as an integral part of a group 
organization of affiliated corporations which were required to 
file a consolidated return, shall be construed to have been 
affiliated. 

Other provisions indicated the method of com- 
puting taxes on consolidated returns, but the length 
of this article does not permit a discussion of their 
construction. We are concerned here with the dis- 
putes as to whether given corporations were or were 
not affiliated for a stated taxable period. 

In order to entitle a group of corporations to 
claim affiliation, or to entitle the Commissioner to 
compel them to file a consolidated return, they had 
to meet the requirement either (1) that one owned 
or controlled through closely affiliated interests or 
through nominees substantially all the stock of the 
others, or (2) that substantially all of the stock of 
all was owned or controlled by the same interests. 
These were all the requirements under the 1918 and 
1921 laws. Under the 1917 law there was a further 
requirement that they be engaged in the same or 
closely related businesses or that intercorporate rela- 
tions brought about an artificial distribution of prof- 
its or a disproportionate assignment of net income 
or invested capital. What facts would bring a 
group within the provisions of the 1917 Act is a 
question upon which there have been practically no 
decisions that might be of use in determining other 
cases. But the Board has been called upon to de- 
cide upward of fifty cases on whether the principal 
requirements of all three acts have been met. 

In common speech among tax practitioners, 
groups of affiliated corporations have been divided 
into two classes, known as Classes A and B. A 
“Class A affiliation” is one where a parent corpora- 
tion controls the stock of subsidiaries, a “Class B 
affiliation” is one where the same interests control 
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the stock of all the corporations in the group. This 
classification has been applied chiefly in determining 
the treatment of returns after the fact of affiliation 
was determined. It is impossible from the decisions 
of the Board to deduce any rules distinguishing the 
classes for the purpose of determining what consti- 
tutes “control,” what “substantially all” means, or 


what are “closely affiliated interests” or “the same 
interests.” 


Every case where affiliation is claimed by one 
party and denied by the other involves three un- 
known quantities. And the requirements of the 
statutes with respect to these quantities are as gen- 
eral and vague as they could well be made. The 
Board has practically said that the determination of 
each one involves the facts concerning the other two. 
In Appeal of Hagerstown Shoe & Legging Co., 1 B. 
T. A. 666, 672, the Board (per Sternhagen) said: 


Are we, in applying this statute, to look at the tabulated 
statement of stock ownership and, because it there appears 
that several persons are stockholders of one or the other legal 
entity and not of both, say that this alone is determinative? 
We have had occasion in other appeals on other questions to 
say, and we can not too often repeat, that all facts must be 
considered. These problems are not flat mathematical or leg- 
alistic puzzles; they are vital, and must be examined in three 
dimensions with the light of reality. No solution otherwise 
arrived at could long survive. Here the table of percentages 
changes its color entirely in the light of the circumstances 
under which the percentage distribution exists, and, instead of 
indicating a substantial independent minority, indicates that 
“substantially all the stock of two * * * corporations is 
owned or controlled by the same interests.” 


In Appeal of Rishell Phonograph Co., 2 B. T. A. 
229, 232, the Board (per Ivins) said: 


It would be dangerous to attempt to make a strict definition 
of any one of these doubtful terms to be applied in every case, 
* * * The very use of elastic terms indicates an intent 
to have them construed flexibly in the peculiar circumstances 
of each particular case, 


* * * circumstances which might indicate control in one 


case would not necessarily constitute it in another where other 
circumstances, involving other elements, were at variance. 


* * * The extent of the stock necessary to constitute 
substantially all may well vary according to the degree of 
control exercised. 

The Board has treated the problem of affiliation 
in a substantially different manner from that in 
which it has handled the question of personal service 
classification. To be entitled to classification as a 
personal service corporation, a taxpayer must make 
it appear that (1) the income is ascribable primarily 
to the activities of the principal stockholders, (2) 
such principal stockholders are regularly engaged in 
the conduct of the business, and (3) capital ‘is not 
a material income producing factor. (Appeal of 
Bryant & Stratton Commercial School, 1 B. T. A. 
32.) Each of these conditions is usually independent 
of the others, and*each must be met. But in case of 
affiliation the thrée conditions are almost invariably 
(in cases of sufficient doubt to justify contest) 
mutually interdependent. 

Starting with the one settled general rule, men- 
tioned above, that control need not be legal, but 
merely actual, we are confronted in practically every 
affiliation case with the determination of whether 
substantially all the stock of the subsidiaries (in 
Class A affiliations) or of all the group (in Class B) 
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was controlled by closely affiliated (in Class A) or 
the same (in Class B) interests. The italicized words 
all indicate unknown quantities to be determined, 
and the determination of each involves the deter- 
mination of the others. 


The Three Dimension View 


Mathematically, it is impossible to determine one 
unknown quantity by reference to another unknown 
quantity without first resolving the latter. To con- 
tinue the mathematic metaphor: We always find a 
problem wherein it is impossible separately to re- 
solve the various factors leading to a conclusion, but 
where it is necessary nevertheless to find the con- 
clusion. The only solution is by viewing the prob- 
lem, as Mr. Sternhagen said, “in three dimensions.” 
We may not be able to determine each of the dimen- 
sions of a solid, for lack of a measure of length, but 
at the same time we may be able to estimate its 
weight. 

What the Board has tried to do in each case is to 
weigh all the evidence and come to a conclusion 
whether, in all the circumstances, the corporations 
constituting the group are affiliated within the broad 
purpose of the statute. In attempting this, the 
Board has taken into consideration all the elements 
which may indicate whether the group complies 
with the general intent of the Revenue Acts (in the 
light of the reasons underlying that intent). The 
result is that the Board has had, in the majority of 
cases, what might be called a “jury question,” and 
sometimes has decided one way in one case and the 
other way in another, when the published findings 
of fact would lead the casual reader to assume that 
the cases were on all fours, but when the Board got 
different general impressions from the evidence as 
it was adduced or from the entire record before it. 
This is the explanation of: the apparent conflict in 
decisions close to the dividing lines in various groups 
into which the decisions may be separated. 

Aside from these border line decisions, it is pos- 
sible to classify the Board’s rulings into several 
fairly distinct but necessarily overlapping groups, 
and to draw from them certain conclusions valuable 


in determining the probable action of the Board in 
future cases. 


Comparing the reports of the Board in the differ- 
ent cases presented to it, we may divide them into 
groups according to which of the unknown quan- 
tities in each seems to be the primary factor, putting 
into group I those decisions where it was most 
important to say whether or not substantially all 
of the stock was within a. conceded or readily deter- 
mined ownership or control; into group II those 
cases where the question of whether or not control 
existed presents the principal problem, it being easy 
to decide whether that control, if established, covers 
substantially all the stock; and into group III those 
cases where the main problem is whether certain 
stockholders constituted the same interests, it being 
clear that if they do there will be little difficulty in 
finding that they control substantially all the stock. 

In each group, as we approach the dividing line 
on the primary element, the secondary elements take 
on greater importance, until we reach a point where 
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one cannot say which is the primary factor, but two 
or all three must be considered together. This 
makes strict subdivision into groups impossible, but 
for convenience of study it seems advisable to put 
each case (more or less arbitrarily) into one group, 
always bearing in mind the varying importance of 
the secondary elements. 


I. “Substantially All” 


In several of the Board’s decisions, the basic dis- 
puted point was the question of ownership of cer- 
tain stock—the solution of that question rendering 
the application of the statute simple. For example, 
in Appeal of Fort Cumberland Hotel Co., 1 B. T. A. 
1256, when the Board had decided that all the stock 
of both corporations was owned by the same per- 
son, it was easy to hold that the corporations were 
affiliated. In Appeal of Sargent Barge Line, 3 B. T. 
A: 66, the entire stock of two corporations was 
owned by one man. He claimed that one was a 
personal service corporation. The Board ruled oth- 
erwise, and the conclusion that the two companies 
were affiliated required no argument. In two Class 
B cases—Appeal of American La Dentelle, Inc., 1 
B. T. A. 575 and Appeal of Canton Bridge Co., 2 B. 
T. A. 1132—the Board found as a matter of fact 
that all the stock of the different companies was 
held by the same stockholders in the same ratios. 
Affiliation followed as a matter of course. In Ap- 
peal of Kenosha Fruit Co., 2 B. T. A. 63, affiliation 
necessarily followed from a finding that all the stock 
of one company was held by a trustee for the other. 
In Appeal of U. N. Roberts Co., 2 B. T. A. 1176, the 
disputed point was whether stock paid for only by 
notes could be regarded as owned by the parent cor- 
poration. On deciding that it should, affiliation fol- 
lowed, for more than 99 per cent was so held, and 
that fraction was obviously substantially the whole. 

There are other decisions where less than the en- 
tire stock was regarded as substantially all, without 
discussion of control of the balance or ownership 
by the same interests. In Appeal of Consolidated 
Electric Lamp Co., 1 B. T. A. 616, 20 per cent of the 
stock stood in the name of a man who had, at one 
time, been employed by the other company, but the 
certificate had never been delivered to him and it 
did not appear that he even knew he was a stock- 
holder. A single qualifying share, representing 4 
per cent, stood in the name of the company’s attor- 
ney.’ The balance was held by the owners of all the 
stock of the other company and (except for the 
discrepancy of the qualifying share) in similar pro- 
portions. The Board held that substantially all the 
stock of both companies was held by the same 
interests. 

None of these decisions constitute precedents of 
any particular value in determining what will be 
regarded as substantially all in a doubtful case— 
once the facts of ownership were determined, the 
conclusions were obvious. 


‘ How far can we get from complete 100 per cent 
ownership and still have substantially complete 
holding? In Appeal of Rowe Transfer & Coal Co., 
1 B. T. A. 593 [Hamel] a discrepancy of 524 per 
cent was held insubstantial. .In one company six 
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shareholders each held 16% per cent of the stock. 
In the other, five of the same’ men each held 17.8 
per cent, and the sixth had 11 per cent. The Board 
held that substantially all the stock was held by the 
same interests. 

The Board went a step further in Appeal of 
Schloss Bros. Co., 1 B. T. A. 581 [Trussell] where 8 
per cent of stock in the first company and 7.7 per 
cent in the second was held by persons not owning 
any stock in-the other. There were no intercor- 
porate transactions or economic unity, and the cor- 
porations had been declared affiliated by the Com- 
missioner over the objection of the taxpayers. The 
Board affirmed the Commissioner. Its decision 
amounts to a holding that 92 per cent and 92.3 per 
cent constituted substantially all of the stock of the 
respective companies. This at least gives us a basis 
for believing that in the minds of the Board, 92 
per cent is substantially all, regardless of other 
factors. 

In practically all the cases where less than 92 per 
cent control has been held ground for affiliation, 
some element other than mere ownership has been 
present. 

In Appeal of Port Townsend Puget Sound Railway 
Co., 2 B. T. A. 357 [no opinion] (although the deci- 
sion does not carry the weight it might have if an 
opinion had accompanied it), one man was found to 
own 99 per cent in the first company, 88 per cent 
in the second, and 99.6 per cent in the third, and 
the three were held affiliated. We might regard this 
as a basis for assuming that 88 per cent is substan- 
tially all, but should bear in mind that here were 
intercorporate relations—in the minds of the Board 
a justification for regarding a smaller percentage 
as complying with the statutory condition. Family 
relationship between stockholders also entered into 
the picture. 

In Appeal of Huntington & Clearfield Telephone 
Co.,1 B. T. A. 731 [Trammell], one corporation held 
directly 84 per cent of the stock of the other; 13.96 
per cent of the second was held by an individual as 
trustee for a third company. But the individual was 
treasurer of both the first and second companies. 
The Board held the first two companies affiliated, 
but we cannot say that it was on the theory that 84 
per cent is substantially all, that the trustee’s stock 
was controlled by the first company, or that the in- 
terests in control were identical in both. This is one 
of the cases where the Board was examining the 
situation in three dimensions. 

In Appeal of Abattoir Realty Co.,3 B. T. A. (Jan- 
uary 21, 1926), [Sternhagen] the parent company 
held all of the 4,000 shares of common stock and 
two-thirds of the 4,000 shares of preferred. The 
preferred stockholders were entitled to elect'a ma-: 
jority of the directors. Here was direct ownership 
of 8314 per cent of the voting stock, coupled with 
an additional advantage in the preferred stockhold- 
ers. The companies were held affiliated. 

The Appeal of Highland Land ,Co., 2 B. T. A. 100, 
is a no-opinion decision where 80 per cent was held 
substantially all the stock of a corporation in the 
light of economic unity of the business and arbitrary 
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The Earned Income Credit Puzzle 


By JAMEs J. LEAHY* 


earned, was first recognized in the 1924 Rev- 
enue Act. By allowing as a credit on the 
total tax a sum equal to 25 per cent of the tax on 
the allowable earned net income of individual tax- 
payers within prescribed limitations, a saving in tax 
was supposed to result in a benefit to taxpayers. 
However, the statutory provisions thereon in the 
1924 Act were so qualified with restrictions and lim- 
itations that the maximum benefit obtainable there- 
from under that Act, under the most favorable 
conditions to any taxpayer, was a saving in tax of 
$90. To obtain this maximum benefit the individual 
had to have an actual earned net income of $10,000 
(the maximum allowable by the 1924 Act), with no 
personal exemption (as in the case of a married man 
whose wife takes all the marital exemption in her 
separate return), no credits for dependents, and a 
normal tax on his entire net income from all sources 
(earned net income included) in a sum not less than 
the normal tax on his allowable earned net income 
of $10,000. 
Under the same conditions, except that his allow- 
able actual earned net income is $20,000 (the maxi- 
mum under the 1926 Act) the credit of such a per- 
son under the 1926 Act would be $250. 


Although the maximum benefit obtainable is in- 
creased from $90 to $250 by the 1926 Act, there is 
in most instances less benefit under the new Act 
than under the 1924 Act, in cases where the allow- 
able earned net income is $10,000 or less. This re- 
sults from the increase in the personal exemptions 
of individuals. For example, the credit under the 
1924 Act amounted to $12.50 in the case of a mar- 
ried person, with no dependents, with an allowable 
earned net income of $5,000, and whose normal tax 
on his net income from all sources (earned net in- 
come included) was not less than the normal tax 
on his allowable earned net income, while under 
the 1926 Act the credit of such a person is only 
$5.62. If the allowable earned net income of this 
same person was $10,000, his credit would be $55 
under the 1924 Act, and $33.75 under the 1926 Act. 
_ Except for the increase in the maximum allow- 
able earned net income from $10,000 to $20,000, 
and the added limitation provision shown bélow in 
quotations, that the credit may not exceed 25 per 
cent of his normal tax on his net income from all 
sources (earned net income included), as in the 1924 
Act, “plus 25 per centum of the tax which would be 
payable under Section 211” (surtax) “if his earned 
net income” (allowable to him by the statute under 
the facts in his case) “constituted his entire net 
income,” the statutory provisions are the same in 
the 1926 as in the 1924 Act. 

The statute at Section 200 (b) thereof, states that 
“in the case of an individual” the credit shall be 


Fermes income, as distinguished from. un- 
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allowed as prescribed. This probably excludes an 
individual fiduciary, and, as held by the Department 
in I. T. 2137 (IV—1 C. B. 14), estates and trusts 
which are taxed as entities, same as individuals, 
although not classifiable as individuals. 

Non-resident aliens, including alien residents of 
Canada or Mexico, may claim the earned net income 
credit only where they file a return. So held in I. T. 
2144 (IV—1 C. B. 14). 

In the case of a husband and wife, if a joint 
return is filed, the combined earned income of both 
may not exceed the maximum allowable ($10,000 
in the 1924 and $20,000 in the 1926 Act). If each 
actually renders personal services for which each 
receives the maximum allowable ($10,000 in the 1924 
and $20,000 in the 1926 Act), and separate returns 
are filed, each is allowed as earned income the full 
amount he or she so receives, up to the maximum 
allowable ($10,000 in the 1924 and $20,000 in the 
1926 Act). So held under the 1924 Act in I. T. 2126 
(IV—1 C. B. 13). 


Classification of Earned Income 


While the more involved problems in many cases 
arising under the earned income provisions relate 
to the computation of the credit after the allowable 
amount of earned net income has been ascertained, 
many difficulties are experienced in the first step 
required to be taken, viz., the determination of the 
person’s allowable statutory earned net income. 

Actual earned income of an employee is clearly 
defined and readily understood. The statute states 
that “the term ‘earned income’ means wages, sal- 
aries, professional fees, and other amounts received 
as compensation for personal services actually ren- 
dered.” It expressly excludes compensation of a 
person for personal services to a corporation which 
represents a distribution of corporate earnings to 
him rather than a reasonable allowance for his. 
actual services to the company. This operates to 
exclude the distributive shares of a member or mem- 
bers of a personal service corporation, and limit 
such member or members in the amount of his or 
their allowable earned income therefrom to the 
actual salary, up to $20,000 each may receive from 
such corporations. On the other hand, the proprie- 
tor or members of unincorporated personal service 
organizations may claim as their earned income 
therefrom all their respective shares of the profits 
(within the maximum limitation of $20,000) where 
capital is not a material income producing factor in 
the business, or not to exceed 20 per cent of their 
respective shares of the earnings of the business 
(within the same prescribed limitation) where capi- 
tal is a material income producing factor. 

To be actual earned income, it must in fact be 
compensation for personal services which the per- 
son has actually rendered as consideration for such 
income. The service may be manual, or mental, of 
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any nature, and by any individual, laborer, me- 
chanic, office employee, agent, salesman, profes- 
sional man, or executive officer, rendered personally 
by him for a compensation. The compensation may 
be in money, or money’s worth (as in the form of 
property of a fair market value) and be received as 
salary, bonus or commissions. 

Since the credit is based on the earned net, rather 
than on the earned income, there must then be 
deducted from the allowable actual earned income, 
those expenditures of the taxpayer, allocable to and 
chargeable against the earned income item, but not 
expenses, or other deductions, allowed by the law 
which have no bearing on the particular earned 
income item. 

The statute defines earned net income as “the ex- 
cess of the amount of the earned income over the 
sum of the earned income deductions.” Thus, trav- 
eling expenses incurred to earn a salary or com- 
missions, or auto upkeep, and depreciation charges, 
of salesmen using their auto in their business, 
which, like traveling expenses, are incurred in the 
acquisition of the earned income item (provided the 
taxpayer has not been reimbursed by the employer 
for these expenses or charges), are proper earned 
income deductions, for which the actual earned in- 
come item must be reduced in order to arrive at 
the earned net income. 

Since the income must be actually earned by the 
taxpayer who claims the credit, the wages of a 
minor son cannot be included as part of the actual 
earned income of the father, even though the father 
must include same in his return as part of his in- 
come. So held in I. T. 2190 (IV—32—2306). On 
account of the $5,000 minimum earned net income 
provision, discussed later herein, such wages might, 
in effect, be indirectly included for purposes of the 
credit. 

According to Mim. 3283 (IV—1—14), retired pay 
and pensions that are taxable are earned income. 

The aggregate actual earned income may com- 
prise several items. For example, an officer of a 
corporation may receive $15,000 salary; also $500 
for acting as a member of the board of directors of 
another company. He may have devoted a part of 
his time to rendering services for a partnership of 
which he is a member (for which the statute may 
authorize, within the 20 per cent limitation, ex- 
plained later herein) an earned income item of $800. 
He may have rendered some services for a person 
outside business hours for which he received $300. 
His actual earned income in such case is $16,600. 


Earned Income from Individual Business or 
Partnership 

How much of the money a person receives from 
an individual business or partnership is he allowed 
to claim as earned income? The answer to this 
question is made very difficult by reason of the 
statutory provisions thereon. It depends on the 
nature of the business, whether capital, in addition 
to personal services, is a material income producing 
factor of the business, and (according to the De- 
partment) the extent that the person’s personal 
services are actively employed in the acquisition of 
the profit by the business. 
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The statute provides that “in the case of a tax- 
payer” (a partnership is not a taxpayer) “engaged 
in a trade or business in which both personal serv- 
ices and capital are material income producing fac- 
tors, a reasonable allowance as compensation for 
the personal services actually rendered by the tax- 
payer, not in excess of 20 per centum of his share of 
the net profits of such trade or business, shall be 
considered as earned income.” 


With respect to partnerships, the statute provides 
that “in the case of members of a partnership the 
proper part of each share of the net income which 
consists of earned income shall be determined under 
the rules and regulations” of the Commissioner, and 
must “be separately shown in the partnership re- 
turn, and taxed to each member.” 


The Department under this statutory authority 
applies the 20 per cent limitation to partnerships, 
as well as individual businesses, in all cases where 
capital and personal services of the firm members 
are both material income producing factors. 


Where an individual, or a partnership business is 
of a kind in which capital is not a material income 
producing factor, but the earnings are primarily due 
to the activities of the person, or the members in 
the case of a partnership, then all the net profits of 
the business or firm represent earned net income, 
and the individual, or each of the firm members, 
may take all of his share of the profits (provided the 
profits of the business were acquired primarily from 
the personal services of such person or firm mem- 
bers, actually rendered by them) as his earned net 
income, not to exceed, however, the $20,000 maxi- 
mum allowable earned net income item. 


Thus, it is stated in Mim. 3283 (IV—1 C. B. 14), 
that “if the business consists principally in render- 
ing personal services, and the employment of capital 
is not necessary but is merely incidental, and the 
earnings are to be ascribed primarily to the activ- 
ities of the owner or owners, capital is not a material 
income producing factor and the owner or owners 
may treat the entire net profits as earned income.” 
This ruling states that “in the business of a lawyer, 
doctor, accountant, or of a professional partnership 
composed of such persons, capital is not a material 
income producing factor.” 


Thus, assume that the law firm of Jones and 
Smith have made $30,000 net profits (their salary 
drawings therein included), all of which is primarily 
attributable to the activities of each of them in the 
business, the allowable earned net income of each is 
$15,000, provided each has a half interest in the 
business. If the profits were over $40,000, each 
would be entitled to an earned net income of $20,- 
000 (the maximum allowable to any taxpayer under 
the law). The amounts of their respective salaries, 
or the fact that one drew more salary than the 
other, are immaterial, except that in determining the 
respective shares of each, the salaries each drew 
must be included therein. Each could claim as his 
earned net income, within the $20,000 limitation, his 
entire share (salaries included) of the net profits of 
the firm. 


(Continued on page 144) 
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yy me it is expected, barring appropriations larger than 
are now anticipated, that the Treasury will not be 
embarrassed during the fiscal year 1926 by the revenue reduc- 
tions effected by the new tax law, estimates for the year 1927 
point to a possible deficit of as much as $100,000,000. There is 
little probability of any further tax reductions for several 
years. 

During the past two years, revenues have been reduced 
about $700,000,000, which is equivalent to a saving of nearly 
$2,000,000 a day to the taxpayers collectively. 


Coal mining companies are expressing concern over the 
consequences of the decision of the Board of Tax Appeals 
in the Appeal of Union Colleries Company. 

They contend that under date of November 21, 1924, the 
Board of Tax Appeals in the Appeal of Bruin Coal Co. upheld 
Article 222 of the Regulations and then on February 3, 1926, 
in the Appeal of Union Colleries Company reversed the prin- 
ciples previously approved and overruled the opinion in the 
Appeal of Bruin Coal Company. 

The decision in the Appeal'of Union Colleries Company 
wipes out the distinction which the Treasury Department has 
made between “major items” and “minor items” and to this 
the taxpayers affected have very little objection. Protests 
are being made chiefly over the next step in the Board’s deci- 
sion in wiping out as a factor of deductibility the Treasury 
regulation that the items must be such as are “necessary to 
maintain normal output,” and providing that items having a 
useful life of more than one year, such as mining machines, 
ties, rails, switches and frogs, must be capitalized, 


One of the most tragic tax episodes that has recently been 
made known to us is that of a taxpayer who to impress his 
fellow townsmen with his material well being has‘ paid, we 
are told, income taxes to the extent of about twice his legal 
tax liability, but whose false financial front has been made so 
convincing that he has received notice from the Commissioner 
of an assessment of over $5,000 in additional taxes for the 
year 1924, 


Contrary to assertions promiscuously made that reduction 
of surtaxes would increase the capital available for productive 
enterprises, there is evidence that such a result may not be 
realized. Frank H. Sisson, vice-president of the Guaranty 
Company of New York, in the current issue of the American 
Bankers’ Association, following a discussion of the probable 
price trend in various kinds of bond issues, says: 

“ke %* * Advances are likewise probable in municipal 
bonds. Expected reduction of Federal income tax rates re- 
sulted in some selling of municipal bonds by investors in 
recent months but an analysis indicates that exemption from 
taxation has been a minor price factor and municipal bond 
yields are not too low in comparison with yields from high 
grade taxable bonds.” 

It is apparent that if the prices of tax-free bonds are not 
reduced, there is no reason, as far as interest cost to the issu- 
ing jurisdictions alone is concerned, why there should be any 
larger proportion of new capital available to “productive” in- 
dustry than in prior years. There may, notwithstanding, be 
some change in the class of owners of tax-free securities, 
hut in view of high state taxes, there is, without considera- 
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Just from the Press! 


Accounting 
Systems: 


Principles and Problems 


of Installation 


By GEORGE E., BENNETT, 

LL.M., C.P.A. Professor of 

Accounting, College of Busi- 
ness Administration, 
Syracuse, University 







USINESS men. everywhere will welcome this 

book that places emphasis upon the system 
problems of the average business concern and ex- 
plains specifically how to devise, install, and operate 
an effective accounting system from beginning to end. 
It offers not only a complete explanation of the theory 
and practice in the operation of an accounting sys- 
tem but actual, model systems for a variety of busi- 
nesses, including tested forms, blanks, record sheets. 


Shows Exactly What System You 
Need and Why 


N PLAIN, non-technical language, the author 

fully explains the steps in correct system design, 
and in installing a system. He takes up each record 
book, fully describes its effective use, makes clear the 
relation of columnization to control. Carefully he 
plans departmental organization for stock control and 
adjustment, purchasing, sales, and so on. He in- 
dicates best ways to handle check and cash payments, 
disbursements records, and cash receipts; shows ex- 
actly what elements should be considered in cost ac- 
counts, and outlines effective methods for recording 
material, labor, overhead and completed orders. He 
calls your attention to internal check factors for pur- 
chases, returns, sales or sales returns, and all other 
internal operations. 


Just the Accounting Records Your 


Own Business Requires 


CLEARLY the author brings out just how to design forms, 

get up a system report, label accounts for identification ; 
tenders helpful information as to procedure, arrangement of 
accounts, and gives a standard chart of accounts. In short, 
“Accounting Systems” tells plainly how to have an efficient ac- 
counting system that will really fit your own business. 
ACTUAL systems of accounting for representative businesses 

are shown; systems for retail store, commission business, 
factory and other lines. The general scheme behind each is 
specifically described and 109 illustrative forms for business 
use reproduced. Illustrated. Size 5%4x8%. 750 pages. 


-—-—-—-.— FREE EXAMINATION COUPON .. ~~ — 
A. W. SHAW COMPANY, 
Cass, Huron and Erie Streets, Chicago. 


Send me on approval, G. E. Bennett’s new 750-page book 
“Accounting Systems,” flexible binding, gold stamped. Within 
five days after its receipt I’ll send you $7.50, plus few cents 
for mailing charge, or return the book. 
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(Please print plainly.) 
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(Canada $8.25, duty prepaid. U. S. Territories and Colonies 
$8.25, full cash with order, all other countries $8.25, full cash 
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tion’ of “Fedéral taxes, a strong incentive to conservative in- 
vestors in favor’ef_the ownership of tax-free securities. 


In analysis of the motive of the Postoffice Department in 
using the portrait of Woodrow Wilson only on stamps of the 
little-used denomination of 17 cents, a correspondent has ar- 
rived at an interesting conclusion. He states that seventeen 
cents is the exact amount required to carry a registered letter 
containing an income tax return, with accompanying check, 
to the Collector of’ Internal Revenue, and that, therefore, 


| there is ground forsuspicion of the deliberate aim of some 


subtle Republican who originated the idea to make the voters 
think of paying taxes every time they look at Wilson’s pic- 
ture and, consequently, to the advantage of the Grand Old 
Party, blame the Democrats for all our taxation griefs. He 
may be on the right track for marvelous are the wiles of 


' politics. 


~~ 


Economic events sometimes appear to deliberately ridicule 
political shibboleths. The recent stock market crash serves as 
an extreme illustration. 

According to some political versions, the tax reduction 
effected by the new law, especially the reduction of the higher 
surtaxes “which were driving capital out of productive indus- 
try,” would immediately stimulate business confidence and put 
new energy into the wheels of industry. Economic laws, per- 
versely enough, have no consideration for political claims, as 
events in connection with the tax cuts have again demon- 
strated. 

Beginning on the day that the House approved the Con- 
ference bill, and apparently given a more definite impetus 
downward when President Coolidge signed the bill, there was 


‘an avalanche of liquidation in the stock market which car- 


ried prices down so precipitously as to narrowly avert an 
old time panic. 

It is quite possible that there was some correlation between 
the two events. Many wealthy men, subject to the upper 
surtax brackets, held stocks, purchased within a period of less 
than two years, on which there had been a tremendous accre- 
tion in value. Prior to definite prospect of surtax reduction 
such holders had been deterred from taking the profits be- 
cause of the heavy tax liability which thereby would have been 
incurred. Naturally positive assurance that surtaxes in the 
upper levels were cut in two lead many in the higher income 
ranges to take their profits. 

This profit-taking induced by tax reduction was no doubt 
an influence which gave the professional bear operators a 
chance to make the raids, from their point of view, a grand 
success. 

While theoretically there need be no relationship between 
stock market manipulations and industrial and trade opera- 
tions, the fact is that a drop in stocks has the psychological 
effect of undermining confidence in the business outlook, of 
increasing conservatism in buying, of making small economic 
obstacles look dangerous and thus actually precipiating a busi- 
ness and industrial slump. 

Temporarily, at any rate, the tax reduction bill may con- 
ceivably have operated as a bearish rather than a bullish 
factor. —_——_——. 

After opportunity for a month or more to appraise the 
handiwork of Congress in enactment of the new tax law, the 
prevailing opinion seems to be that it is in many respects more 
desirable than the prior act. The most general criticism 
arises from the complete exemption of many thousands of 
taxpayers in the lower income brackets to whom the income 
tax has not been a serious burden. Were it not for the 
expense of collection it would operate to a more sincere inter- 
est in the Federal government if every citizen were required 
to make some direct contribution to its maintenance. 


That the community property laws of Nevada, Arizona, 
Idaho, Louisiana, Texas, Washington, New Mexico and Texas 
may be interpreted not to permit a division of community in- 
come between husband and wife for Federal income tax pur- 
poses is a possibility emphasized by a telegram recently sent 
to collectors in those states as follows: 

“Pending receipt of opinion of Attorney General on com- 
munity property husband and wife should be allowed to con- 
tinue to file separate returns and each to return one-half of 
the community income. Taxpayers should be advised that 
this action is tentative and upon receipt of decision'of Attor- 
nev General they may be required to file amended returns in 
which the husband will report all community income.” 


THE NATIONAL INCOME TAX MAGAZINE 


os 





April, 1926 


The decision of the United States Supreme Court with 
reference to income from community property in California 
provides the basis for question as to the validity of the rule 
which has been applied in the other “community property 
states.” —_—__ 


Real estate organizations have had representatives in Wash- 
ington seeking to obtain favorable regulations governing 
computation of gain from real estate sales, especially where 
deferred payments are involved. Among those who have 
appeared before the Treasury Department are: Robert Jemi- 
son, Jr., of Birmingham, Alabama, president of the National 
Association of Real Estate Boards, Herbert U. Nelson, its 
executive secretary and business manager, and Nathan Wil- 
liam MacChesney, of Chicago, general counsel of the Asso- 
ciation. 


Women Who Have Won Distinction in the 
Profession of Accountancy 


UBLICATION in last month’s issue of the ac- 

complishments in the accountancy profession of 
Miss M. E. Welborn of Dallas, Texas, promises to 
reveal that there are a number of other women who 
have attained exceptional success in this field. 

Texas has demon- 
onstrated its chivalry 
in the choice of a 
woman for governor, 
as has also Wyoming, 
but there is evidence 
that in other states it 
is equally possible for 
women to take rank 
in the forefront in oc- 
cupations generally 
regarded as open only 
to men. Illinois, . for 
example, numbers 
among its most suc- 
cessful accountants 
and income tax prac- 
titioners, Miss Flor- 
ence L. Sivertson of 
Chicago. 

She has the distinc- 
tion of being the first 
woman to qualify for. 
certification under the laws of the State of Illinois 
and of being the first woman admitted to member- 
ship in the Illinois Society of Certified Public Ac- 
countants. The latter organizations changed its by- 
laws to admit her. She is also a member of the 
American Institute of Accountants. 

Miss Sivertson has. practiced in the field on her 
own account since 1912, and is eminent for her en- 
terprise in having built up an increasingly success- 
ful and lucrative practice in a field commonly closed 
to women. Her staff is composed entirely of 
women. 





FLorENCE L. SIVERTSON 


Invested Capital 


Following the Supreme Court decisions in United States v. 
Anderson and Yale and Towne Mfg: Co.; the Court of Claims 
in D’Olier et al. v. United States upheld the action of the Bu- 
reau of Internal Revenue in assessing excess profits taxes on 
1917 income on the basis of a capitalization reduced by the 
deduction, as of the dates of the declaration of certain divi- 
dends, of the estimated excess profits. taxes accrued at the 
dates of the dividend payments, but not: then assessed and 
are payable for one year thereafter. Taxpayers’ books were 
kept on an accrual basis. 
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Supreme Court Limits Scope of Death 
Taxes on Corporate Property 


STATE is without jurisdiction to impose a 

death tax upon the transfer of shares of stock 
of a corporation which was not incorporated in the 
state seeking to levy the tax, when owned by a non- 
resident decedent, simply because the corporation 
happened to have tangible assets in the state. The 
decision of the United States Supreme Court to this 
effect in Rhode Island Hospital Trust Company, Ex- 
ecutors, Vv. Doughton, gives a basis for many refund 
claims in the states where such a levy has been im- 
posed, which include Arizona, Arkansas, Louisiana, 
Texas, Utah and West Virginia, and the following 
states where a tax of the kind has been applied 
only under certain circumstances: California, Colo- 
rado, Iowa, Minnesota, Mississippi, New Mexico 
and Tennessee. 


The Supreme Courts of the states of Massa- 
chusetts, New York, Illinois, Montana, Idaho, Wis- 
consin and Oklahoma have previously held that no 
right to levy such a tax can exist. 


The decision of the United States Supreme Court 
is a reversal of the decision of the Supreme Court 
of North Carolina upholding the right to levy such 
a tax without qualifications. Specifically the ques- 
tion at issue was the right of the state of North 
Carolina to treat the shares of the Reynolds Tobac- 
co Company, a New Jersey corporation, as having a 
situs in North Carolina to all its property, on the 
theory that the stockholder is the owner of the 
property of the corporation, and the state which 
has jurisdiction of any of the corporate property 
has pro tanto jurisdiction of his shares of stock. 


This theory is not concurred in by the United 
State Supreme Court. The opinion, written by 
Chief Justice Taft, on this point says: 


The owner of the shares of stock in a company is not the 
owner of the corporation property. He has a right to his 
share in the earnings of the corporation as they may be de- 
clared in dividends arising from the use of all its property. In 
the dissolution of the corporation he may take his aliquot share 
in what it left after all the debts of the corporation have been 
paid and the assets are divided in accordance with the law of 
its creation. But he does not own the corporate property. 

The tax here is not upon property, but upon the right of 
succession to property, but the principle that the subject to be 
taxed must be within the jurisdiction of the state applies as 
well in the case of a transfer tax as in that of a property tax. 
A state has no power to tax the devolution of the property of 
a non-resident unless it has jurisdiction of the property de- 
volved or transferred. In the matter of intangibles, like 
choses in action, shares of stock and bonds, the situs of which 
is with the owner, a transfer tax of course may be properly 
levied by the state in which he resides. So, too, it is well 
established that the state in which a corporation is organized 
may provide in creating it for the taxation in that state of all 
its shares, whether owned by residents or non-residents. Haw- 
ley v. Malden, 232 U. S. 1, 12; Hannis Distillery Co. v. Balti- 
more, 216 U. S. 285, 293, 294; Corry v. Baltimore, 196 U. S. 
466; Tappan v. Bank, 19 Wall, 490, 503. 


The final conclusion of the court is that in so far 
as a state statute attempts to impose a tax on the 
transfer of shares of stock in a foreign corporation 
owned by a non-resident decedent, it is invalid in 
that it deprives the beneficiaries of the estate of 
their property without due process of law. 
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Z7”™™” Is this question a 
Z familiar one in your filing 

department? Did you ever 
search frantically for an im- 
portant letter that was buried in a mass of correspon- 
dence, loosely held in a flat folder, the index tabs of 
which had sunk completely out of sight? 


If you have experienced all the annoyances that such 
an incident can cause, you are naturally looking for 
a container that will place your filing system on an 
efficient basis. 


lexte: 


VERTICAL —- EXPANDING 


FILE POCKETS 


will modernize and “tone up” your entire files. The index 
tabs greet you fairly and squarely as the cabinet drawer is 
pulled out. Always upright in the filing drawer, they make 
reference to the contents quick and easy. 

Vertex Pockets have capacity—they expand as papérs are 
added. No overcrowded flat folders to contend with. 
“Paperoid,” the finest quality red rope stock, is used in their 
manufacture. Vertex Pockets will easily out-last twenty manila 
folders. 





Send the coupon below for a free trial Vertex 
Pocket and prove to yourself that there is no such 
word as “Lost” in a modern filing department. 


ALVAH BUSHNELL CO., Dept. T, 


Durable Filing Containers 
925 Filbert St. Philadelphia, Pa. 


—— so CUT HERE — — — — — — 


Please send for examination and trial a free sample of BUSH- 
NELL’S “VERTEX” Paperoid File Pocket, as described in 
April Nationat Income Tax Macazine. 
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If special size is required, send sample of sheet to be filed, and 
give width and height of drawer 


To ALVAH BUSHNELL CO., Dept. T 
925 Filbert Street eamnoeh Yee: Pa. 
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Constitutionality of Gift Tax Upheld by 
United States District Court 


HE constitutionality, of the gift tax provisions 
of the Revenue Act of 1924 were upheld by the 
District Court, W. D. of Michigan, S. D. in the 
case of John W. Blodgett v. Charles Norton, collector, 
in the granting of the Government’s motion to dis- 
miss the suit, which involved a gift tax levy of 
$52,023.52. 
The Court concluded that the following five con- 
tentions of the plaintiff were insufficient to consti- 
tute a cause of action: 


1. That the gift tax is a direct tax and a 
violation of Clause 3 of Section 2, and Clause 4 
of Section 9, of Article 1 of the Constitution in 


that it is not apportioned as therein required. 


2. Because the exaction of a gift tax deprives 


plaintiff of his property without due process of 
law and is a taking of the plaintiff’s property 
for public use without just compensation in 
violation of the 5th amendment of the con- 
stitution. 


3. Because the taxes imposed by said sec- 
tions (and particularly as to gifts made prior 
to the date the gift tax law became effective) 
are in effect taxes upon the borrowing power of 
the states and upon the government agencies of 
the states. 


4. Because (particularly as to gifts made 
prior to June 2, 1924), the tax is a direct tax 
and in violation of the constitutional provisions 
to which reference has been made. 

5. Because said tax is an encroachment upon 
the powers reserved to the states or to the 


people contrary to the Tenth Amendment to 
the Constitution. 


The object of the gift tax was held to have been 
to make effective income and estate tax provisions 
pertaining to large estates. The Court construed 
the gift tax as a tax not upon property nor upon any 
incidents arising from its ownership, but as an ex- 
cise tax upon the transmission or transfer after the 


gift is complete, and as such one not subject to ap- 
portionment. 


Abstract Income Tax Questions Will Not 
Be Answered by Revenue Bureau 


ULINGS and advice upon abstract or prospec- 

tive transactions involving questions of income 

tax and profits liability will not be given by the 
Bureau of Internal Revenue. 

The Commissioner of Internal Revenue states in 
an announcement that the resources of the Bureau 
are no more than adequate to advise taxpayers 
promptly of their present liabilities arising out of 
past transactions and that therefore it is impossible 
to answer every question which the invention or in- 
geunity of the inquirer may devise. 

The announced policy of the Bureau will be not 


to answer any inquiry except under the following 
circumstances: 
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(a) The transaction must be completed and 
not merely proposed or planned. 

(b) The complete facts relating to the trans- 
action, together with abstracts from contracts, 
or other documents, necessary to present the 
complete facts, must be given. 

(c) The names of all the real parties inter- 
ested (not “dummies” used in the transaction) 
must be stated regardless of who presents the 
question, whether attorney, accountant, tax 
service, or other representative. 

(d) A request for a ruling must be signed by 
the taxpayer, or in case he is represented by an 
attorney or agent, the request must be accom- 
panied by properly executed power of attorney. 
Banks, however, will not be required to furnish 
powers of attorney with respect to inquiries 
affecting their depositors. 

(e) A copy of a ruling addressed to a tax- 
payer will not be furnished to his attorney or 
agent unless the Bureau is specifically author- 
ized to do so by the taxpayer. 


New Law Offers Little Hope of Remedy in 
Cases of Overdue Collections 


N view of the numerous cases in which the Gov- 
| ernment is now demanding payment of additional 
taxes for 1917 and 1918, which, though properly 
assessed, were not collected within the period pre- 
scribed by the statutes, there is particular interest 
in the significance of Section 1106 of the Revenue 
Act of 1926. This Section provides: 


Section 1106 (a). The bar of the statute of limitations 
against the United States in respect of any internal-revenue 
tax shall not only operate to bar the remedy but shall extin- 
guish the liability; but no credit or refund in respect of such 
tax shall be allowed unless the taxpayer has overpaid the tax. 
The bar of the statute of limitations against the taxpayer in 
respect of any internal-revenue tax shall not only operate to 
bar the remedy but shall extinguish the liability ; but no collec- 
tion in respect of such tax shall be made unless the taxpayer 
has underpaid the tax. 

The new statute first abolishes the sole legal basis 
for denying relief, by extinguishing the liability, 
and then seems to establish a new statutory bar 
against such relief. The only construction of the 
statute, under which its terms are not directly con- 
tradictory, is that the restriction upon allowance of 
credit or refund has no relation to recovery of a re- 
fund in court but is limited to action by the Com- 
missioner. Even so charitable a construction, how- 
ever, has the effect of rendering meaningless all of 
the language added by the Conference Committee. 
The Commissioner would not allow a refund under 
the present law unless he were convinced that the 
statute of limitations had expired, but would compel 
the taxpayer to seek recovery in the courts in such 
acase. Surely there can be no object in prohibiting 
the Commissioner from allowing a refund without 
court action where it can be shown that, without 
question, the collection was illegal. 

If this new statutoy provision is not meaningless, 
it is entirely possible that it may be held to pro- 
hibit the recovery of a refund in any court action, 
solely on the ground that collection was made after 
the expiration of the period of limitation. Under 
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this construction, the result would be, regardless of 
the expiration of any period of time, that the gov- 
ernment can collect any tax which it demands. In- 
junction or other restraint is completely foreclosed 
under other statutes and decisions, and after such 
collection, the taxpayer will have no remedy except 
to show in court that the tax was notdue. Ina large 
class of such cases, where assessment was made 
prior to June 2, 1924, there are no grounds for ap- 
peal to the Board of Tax Appeals. It is even doubt- 
ful whether taxpayers can take any steps whatever 
to preserve their rights in anticipation of a correc- 
tion of this muddle. Under the circumstances, the 
Commissioner will undoubtedly be justified in en- 
forcing collection of taxes in any case which, in his 
opinion, involves any question of law or fact as to 
the application of the statute of limitations. Unless 
the courts can allow recovery on the ground of the 
bar of time against collection, the ostensible statute 
of limitations is entirely nullified and becomes no 
limitation at all. The next development, which will 
probably be the decision of the Supreme Court in 
the Toxaway Mills case, will be awaited with con- 
cern by the many interested taxpayers. 


Affiliated Corporations 
(Continued from page 134) 


shifting of profits. Similarly in the first Appeal of 
Midland Refining Co., 2 B. T. A. 292 [Green] eco- 
nomic unity, interchange of assets and employees, 
etc., combined with friendly relationship with mi- 
nority stockholders, were considered by the Board 
in concluding that where 79.3 per cent of one com- 
pany and 79.98 per cent of the other were held in 
only slightly varying proportions by the same per- 
son, affiliation should be allowed. The second ap- 
peal of the same company, 2 B. T. A. 296 [Green] 
showed the same situation save for a slightly larger 
actual ownership in the stockholders common to 
both companies. 


The decision which seems to go farthest in re- 
garding a fraction less than almost complete own- 
ership as substantially all is the Appeal of Sayre 
Stamping Co., 2 B. T. A. 166. But it is not accom- 
panied by an opinion and, being in seeming conflict 
with more recent decisions, does not constitute very 
persuasive authority. The findings of fact are scant 
and contain no evidence of intercorporate relations 
or control over minority holdings. The owner of 
practically all the stock of one company held 75 per 
cent in the other—and the Board said that he con- 
trolled substantially all of the stock of both. One 
feels that there must have been something in the 
record which does not appear in the findings, for the 
Board has elsewhere indicated that it does not re- 
gard a mere 75 per cent as equivalent to substantial 
totality. 

In the Appeal of Hamilton & Chambers Co., 1 B. 
T. A. 694 [Trussell] the parent corporation held 70 
per cent of the subsidiary’s stock. An employee of 
both companies, who held 5 per cent of the stock 
of the parent, was given the other 30 per cent of the 
subsidiary as an inducement to accepting the joint 
employment. The two corporations constituted a 
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oes TOBACCO GROWERS 
O-OPERATIVE ASSOCIATION 
LEXINGTON, KENTUCKY 
SHOWING HOW LIBERTY BOxKES 
KEEP THE VAULT IN ORDER 


WHEN FIRMS LIKE 


the Burley Tobacco Growers Co-operative 
Association—put and keep their storage 
vaults in order as shown above, with 
LIBERTY Boxes. 

And when a railroad like the Chicago and 
North Western—is using already more than 
10,000 of these boxes with complete satisfac- 
tion. 

And thousands of other firms, manufac- 
turers, Commercial Organizations, City, 
County and State Offices and the like, 
frankly say they have never found anything 
as convenient, durable and economical as 
LIBERTY Boxes, surely it is fair to say 
that you will be equally satisfied to use 


Collapsible 
—!/ Storage Boxes 


Regardless of the material you want to 
file and store —letters, invoices, checks, 
vouchers, documents,. telegrams, ledger 
sheets, many different sizes of cards—there 
is a LIBERTY Box to fit. Special sizes 
are also available in lots of 100 or more. 


LIBERTY Boxes are made of corrugated 
fibre board, they are dust-proof, wear-proof, 
and spill proof. They come to you flat. A 
turn of the hand makes them ready for fil- 
ing. Free labels and labelling strips make 
reference easy. 
Use the coupon below to secure a 
sample LIBERTY Box. Or ask your 
stationer to give you full information. 

— ATTACH COUPON TO YOUR LETTERHEAD — — 


BANKERS BOX CO., Inc., 
Rand McNally. Building, Chicago. 


Please send FREE sample and full information regarding 
Lisprrty Boxes. I prefer box for (check in square or send sam- 
ple form). 
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single economic unit. They were held affiliated, 
but we cannot say it was because the-Board thought 
70 per cent was ‘substantial totality—it may have 
regarded the minority sas controlled; it may have 
considered the minority stockholder as a closely 
affiliated interest—all we know is that the Board, 
weighing the entire situation decided that the cor- 
porations were affiliated within the broad purpose 
of the statute. And at that the decision, on its face, 
is difficult of reconciliation with some other rulings 
hereinafter discussed. 


This takes us through the cases where the prin- 
cipal basis of the decisions might have been that a 
given percentage, in the light of surrounding circum- 
stances, constituted substantially all of a corpora- 
tion’s stock. Let us consider those cases where the 
Board, finding no control over minority stockhold- 
ings, regarded given percentages as not constituting 
substantial totality. Taking these cases in inverse 
order of percentages involved, we at once run into 
apparent conflict with the Sayre appeal, supra. 


In Appeal of Wadhams & Co., 2 B. T. A. 569, the 
Board, without opinion, denied affiliation to two cor- 
porations wherein one held 80 per cent of the stock 
of the other. This decision might be authority for 
the proposition that 80 per cent, standing alone, is 
not substantial totality. But the percentage did not 
stand alone—the findings show economic unity and 
arbitrary shifting of profits. True they show no 
control over the minority stock, but with the pres- 
ence of economic unity the decision would seem to 
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be in conflict with several of the more fully con- 
sidered decisions of the Board wherewith opinions 
were published. Like the Sayre appeal, it seems to 
be a jury decision, of little use as a precedent. 


The Appeal of Ullman Mfg. Co., 2 B. T. A. 1294 
[no opinion] is very similar. In spite of unity of 
operation, and shifting of expense between two cor- 
porations in the same business, the ownership of 80 
per cent of the stock of one by the other, in the 
absence of exercised control over the minority, was 
not regarded as justifying affiliation. 

The Appeal of Ditter Brothers, Inc., 2 B. T. A. 421 
[no opinion] shows in the findings no evidence of 
economic unity and no control over the minority. 
The denial of affiliation constitutes a definite ruling 
(in direct conflict on its face, though possibly not on 
the whole record, with the Sayre appeal) that. 75 
per cent ownership does not constitute control of 
substantially all of a corporation’s stock. It seems 
a pity that no opinion accompanied the decision. 

In Appeal of Industrial Co. of Binghampton, 2 B. 
T. A. 360 [no opinion] there was no control over 
minority stock and no economic unity except that 
one corporation paid the other a reasonable rental 
for real estate; 7 3/5 per cent ownership was not 
regarded as substantial totality. Similarly in Ap- 
peal of Associated Gas & Electric Co., 2 B. T. A. 263 
[ Love], 69 per cent was not considered substantially 
all in the absence of evidence of control or economic 
unity. And in Appeal of United Metal Spinning Co., 
2 B. T. A. 520 [Smith], 6624 per cent was not con- 
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sidered sufficiently complete control. This decision 
involves a ruling that the right of a minority stock- 
holder to call on the majority to buy him out does 
not give the majority control of his stock. 


The Board probably had little difficulty in de- 
ciding that 61 per cent was not subsfantial totality 
in Appeal of Mather Paper Co.,3 B. T. A. 1 [James], 
in the absence of control over minority stock. 


In the Appeal of Rishell Phonograph Co., 2 B. T. 
A. 229 [Ivins] 61 and a fraction per cent ownership 
in the principal company was not regarded as sub- 
stantially all. If there had been no question of con- 
trol of minorities here, this would seem a fairly 
obvious case. But there was economic unity of 
operation, shifting of profits and relationships be- 
tween stockholders, all of which tended to make the 
question of affiliation a very close one. The deci- 
sion might better be classified with those where the 
fact of control rather than substantial totality, 
seems to be the important factor. 


(To be continued) 


Significance of the Girard Trust Company 
Decision 
(Continued from page 127) 


A claim “first accrues” when suit may be brought. 
Rice v. U. S., 122 U.S.617. It would unduly length- 
en this article to discuss the question of when the 
statute begins to run. It is sufficient to say that in 
no case would the six-year statute run till Novem- 
ber 23, 1927, which is six years after the date the 
1921 law was enacted, before which time there 
could have been no refunds “allowed” which would 
bear any interest. If claims for interest are not 
allowed and paid within six years (and due to 
administrative difficulties and delays many may not 
be) it seems probable that suit will have to be be- 
gun within six years from the time the claim 
accrues to protect the right to the additional inter- 
est, since as a general rule filing claim with a gov- 
ernment department does not stop the running of 
the statute. (But see 20 Op. Atty. Gen. 753.) The 
question as to when and whether suit should be 
brought is also without the scope of this article 
and it is only necessary to point out that this ques- 
tion should be considered in taking the necessary 


, Steps to recover additional interest. 
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ELEVEN > POINTS 
of SUPERIORITY 


Characterize the 


Federal 
INCOME TAX INDEX 


5. Completer , 

LT.I. indexes every official source of authority: Law, 
Regulations, Rulings, T.D.’s Court Cases, also Decisions of 
the Board of Tax Appeals. In doing this, however, I.T.I. 
does not refer in the case of any problem being studied to 
merely a few of the authorities, or even to the outstanding 
authorities, but to all. It does not give the important 
data only and neglect what some may consider the unimportant. 
1.T.I. omits nothing and is complete. 


6. More Accurate 
Perfect accuracy is a rare thing. For I.T.I. we claim the 
highest degree of accuracy. This claim you may verify for 
yourself at anytime. 


7. More Inclusive ; 
This is not the same point as No. 5. I.T.I. includes with- 
out additional charge the Decisions of the Board of Tax 
Appeals. These Decisions do not constitute a separate and 
distinct Service with an extra price by itself, but are part of 
LFA. 


Income Tax Index Service, Inc. NIT 4-26. 


9-15 Clinton Street, Newark, N. J. 


Gentlemen: What are the other 8 points? Without 
obligation on my part send me full information. 
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Double-Entry 
Bookkeeping 


Translated from the Original Italian 
of A.D. 1494 


Here is the EARLIEST KNOWN work on accounting. te 
will give you a new idea of the venerable traditions behind the 
accounting profession, which even in the middle ages was the 
backbone of business. Written by a famous Italian scholar, this 
unique and fascinating historical document traces the origins of 
accounting practices and shows you the beginning of the first 
principles of your profession. It will give a new perspective 
and dignity to your daily work. 


“The book should find a place in the personal library of every 
accountant.” Haskins and Sells Bulletin. 
124 PAGES - - - - PRICE $2.50 
Send us the coupon below and you will receive 
the hank for ten days’ free examination. 


FREE EXAMINATION COUPON 


HARPER & BROTHERS, 
49 East 33rd Street, New York. 
Gentlemen : 
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send C. 


Terror eee ee eee eee eee ee ee 


gee) SRS ROPE Ee NS Ba RS 8 ek Pee Bs 1) ho Ae OE 


a: Teens SAE Lee ike 


















144 THE NATIONAL INCOME TAX MAGAZINE 


The Earned Income Credit Puzzle 
(Continued from page 136) 


If Jones was an inactive partner and rendered no 
personal services for the firm, but received his half 
share of the profits, it would seem under the Depart- 
ment’s rulings that he would be held not entitled to 
treat any part of the profits, so received by him, as 
his earned net income. The reason for disallowing 
same in such case apparently would be that the law 
defines earned income as compensation for personal 
services actually rendered and further allows as 
earned income “a reasonable allowance as com- 
pensation for the personal services actually ren- 
dered by the taxpayer, not in excess of 20 per 
cent of his share of the net profits of such trade 
or business” (wliere capital and services are both 
material income producing factors). The argument 
seems to be, that if each member of a firm in which 
capital and services are both material income pro- 
ducing factors, must actually render personal serv- 
ice in order to claim any part of the net profits as 
earned income, the same rule should apply equally 
to members of a firm in which personal service alone 
of the firm members is the dominant income pro- 
ducing factor. 


In Mim. 3283 (IV—1 C. B. 14), it is held in the 
case of partnerships where capital and services are 
both material income producing factors, that “a 
member of the partnership who does not render 
services to the partnership may not consider any 
part of his share of the profits as earned income.” 

Since up to $5,000 of every individual’s net income 
from all sources (whether or not actual earned in- 
come) is deemed by express statutory provision to 
be earned net income, therefore, even though a 
partner, or an individual proprietor, may not be 
entitled under the facts in his case to claim any 
actual earned net income from the firm or business 
profits, or may be entitled to claim therefrom as 
earned income a sum less than $5,000, he may take 


an amount up to $5,000 of his actual net income © 


from all sources (his share of the partnership profits 
to be included in determining such net income), as 
his earned net income for purposes of the credit. If 
such net income from all sources is less than $5,000 
he will then be entitled to take all such actual net 
income as his earned net income for the purpose of 
the credit. 


These qualifications are applicable whether the 
firm or business is one to which the 20 per cent 
limitation applies, or is a firm or business in which 
capital is not a material income producing factor, so 
that the 20 per cent limitation does not apply. 


Maximum and Minimum Earned Net Income 


It is stated in the 1926 Act that in no case shall 
the earned net income exceed $20,000. In the 1924 
Act this was $10,000. Any earned net income over 
$5,000, on which the credit may be computed, must 
be actual earned net income—that is, it must be 
actual compensation for services rendered, or it 
must be the amount allowable in earned net income 
as the proprietor’s, or partner’s share thereof from 
the net profits (without the prescribed 20 per cent 
limitation) of a business rendering personal serv- 
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ices, where capital is not an income producing fac- 
tor, or from the share of net profits of proprietor or 
partner, (within the prescribed 20 per cent limita- 
tion) in the case of a business in which capital and 
services are both material income producing factors. 


Both the 1924 and 1926 Acts provide for a mini- 
mum amount allowable in any event to all individ- 
uals which may be regarded as their earned net 
income, even though they may have no actual earned 
net income. Thus, the statute provides that “if the 
taxpayer’s net income” (from all sources) “is not 
more than $5,000, his entire net income” (from all 
sources) “shall be considered to be earned net in- 
come, and if his net income” (from all sources) “is 
more than $5,000, his earned net income shall not 
be considered to be less than $5,000.” 


The effect of this provision is to arbitrarily place 
the stamp of earned net income classification on the 
net income (whether or not actually earned) of 
every individual taxpayer up to the amount of 
$5,000 thereof. If a person’s total taxable net in- 
come is in any sum of $5,000 or less, all of it may 
be taken by him as his earned net income, although 
no part of it, or only a reduced portion thereof, may 
represent compensation for services, or true, actual 
earned income. It is, therefore, immaterial that an 
individual proprietor, or a member of a partnership, 
may be allowed a sum less than $5,000 as his share 
of the earned net income therefrom. If his net in- 
come (his share of all the net profits of the business 
included), from all sources, is $5,000, or over, and 
he has no other amount of actual earned net income, 
then $5,000 of his net income will be treated as his 
earned net income. If his net-income (his share of 
all the net profits of the business included), from 
all sources, is less than $5,000, then all of his taxable 
net income will be treated as his earned net income. 


No matter how large the taxable net income may 
be, if there is not more than $5,000 of actual earned 
net income included therein, or if none of it is actual 
earned net income, the earned net income in such 
case is limited to $5,000. 


John Jones has a taxable net income of $4,000, 
all from interest, rents, or sources other than com- 
pensation for services. His earned net income .-is 
$4,000. If $1,000 thereof is salary, and the balance 
income from sources other than compensation for 
services, his earned net income, nevertheless, is 
$4,000. Sam Smith has taxable net income of 
$500,000, none of which representing actual earned 
net income, or $5,000, or less, thereof representing 
his actual earned net income. His earned net in- 
come is $5,000. 

When you stop to consider that the theory of the 
earned income provisions is to differentiate in favor 
of earned income of taxpayers as against their un- 
earned income, the following example shows how 
signally it fails to accomplish this result in some 
cases. Fred White is a hard-working mechanic who 
by working extra hours acquired $5,000 as his com- 
pensation for the year. He is married and has two 
children, and this item represents his net income. 
William Wells is a one-year-old child. He receives 
$5,000 as his share of the interest and rents from an 
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estate of which he is a beneficiary. His parent, as 
guardian for him, makes his return of this sum as 
the child’s taxable net income. The earned income 
of each of the taxpayers on which their credit will 
be computed is $5,000. The tax of Fred White is 
$10.50, and his earned net income credit thereon is 
$2.63. The tax of William Wells is $52.50, and his 
earned net income credit is $13.03. 


Earned Income Deductions 


Since the credit must be computed on the actual, or 
assumed, earned net income, rather than on the earned 
income, where actual earned income is involved it must be 
reduced by earned income deductions, if any applicable. 
The result will be the actual earned net income. 


The statute defines earned income deductions as “such 
deductions as are allowed by Section 214 for the purpose 
of computing net income, and are properly allocable to or 
chargeable against earned income.” 

The deductions for interest, taxes, losses, bad debts, and 
contributions which are claimed in items 11-15, Form 1040, 
are not such deductions. 


If the taxpayer’s entire income is earned income, such 
deductions would have the effect of reducing his entire in- 
come, but so long as his net income in such a case is over 
$20,000, he secures the maximum earned income credit 
allowable. If such deductions reduce his entire net income 
to an amount which is less than $20,000, the $5,000 mini- 
mum limitation provision would apply. See Mim. 3283 (IV 
—1 C. B. 14). 

It is further held in that ruling that if the earned income 
is from salaries, wages and commissions, only such ex- 
penses as are allowed as a deduction from such salaries, 
wages, Or commissions are considered earned income de- 
ductions; that traveling expenses incurred in earning the 
salary or commissions are earned income deductions. 

That ruling also holds that in the case of earned income 
from a business or profession, the earned income deduc- 
tions are such deductions as are allowed in Schedule A, 
Form 1040, in computing the net income from the busi- 
ness or profession; that salary paid to the taxpayer is not a 
deduction in computing the net income of the business or 
profession. 

In the case of salary or commissions earned income, the 
deductions applicable are those which are required to be 
shown on line 1, Form 1040, under the caption, “expenses 
paid, explain in Schedule F.” 


(The solution of the puzzle as to computation of the earned income 
credit will be presented by Mr. Leahy in the next issue.) 


Jurisdiction of the Board of Tax Appeal 
Under Act of 1926 


(Continued from page 130) 


Commissioner has determined for the same year a 
deficiency from which the appeal is taken.’’ 


Review of Tax Liability for Years Other Than 
Those for Which the Deficiency Is Proposed. 


A number of cases which the Board considered under the 
1924 Act presented the following situations with variations: 

The Commissioner determined a deficiency for one year, for 
instance 1919. In the same letter he determined an over- 
assessment for another year, for instance 1918. 


The Commissioner determined a deficiency for one year for 
instance 1919. In the same letter he determined an over- 
assessment for another year, for instance 1920. 


The question of jurisdiction is, may the Board increase or 
decrease the overassessments for 1918 or 1920 or find that 
the tax was overpaid or underpaid for these years in determin- 
ing the deficiency for 1919? ‘ 

A. Under the 1926 Revenue Act. 


The Revenue Act of 1924 contained no express provision, 
but the Revenue Act of 1926 expressly provides in this con- 
nection as follows: 
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“The Board in rédetermining a deficiency in respect of any 
taxable year shall consider such facts with relation to the 
taxes for other taxable years as may be necessary correctly 
to redetermine the amount of such deficiency, but in so 
doing shall have no jurisdiction to determine whether or not 
the tax for any other taxable year has been overpaid or 
underpaid.”2§ 

The rule now limits the Board to the consideration of facts 
necessary to redetermine the deficiency. Where it is necessary 
to consider facts relating to taxes for other years the Board 
may do so. That consideration is limited, however, to the re- 
determination of the deficiency. The Board does not have 
jurisdiction to determine that the tax for any other taxable 
year has been overpaid or underpaid. Where an overpayment 
for one year is sought to be credited against the deficiency, 
but has no bearing upon the deficiency except under the 
credit provisions, the Board may not under the 1926 Act 
enter into the questions whether the amount of the over- 
payment may be increased or decreased. 

B. Under the 1924 Revenue Act. 

The construction which the Board may be expected to 
give to the provision of the 1926 Act and some of the interest- 
ing cases which may arise are shown by the Board decisions 
under the 1924 Act. 

The Board held under the 1924 Act that where it was 
necessary in order to ascertain the correctness of a deficiency 
for one year to consider the tax liability for other years 


17 Section 284 (e) Revenue Act of 1926 provides, “If the Board finds 
that there is no deficiency and further finds that the taxpayer has made 
an overpayment of tax in respect of the taxable year in respect of 
which the Commissioner determined the deficiency, the Board shall have 
jurisdiction to determine the amount of such overpayment, and such 
amount shall, when the decision of the Board has become final, be 
credited or refunded to the taxpayer as provided in subdivision (a). 
Such refund or credit shall be made either (1) if claim therefor was 
filed within the period of limitation provided for in subdivision (b) or 
(g), or (2) if the petition was filed with the Board within four years 
after the tax was paid, or, in the case of a tax imposd by this Act, 
within three years after the tax was paid.” 

18 Section 274 (g). 
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the Board might do so. In the first appeal in which the 
question was raised the Board said: 


“We think it was clearly the intention of Congress in 
creating the Board that, on appeals by taxpayer, we should 
consider every question necessary to a correct and complete 
determination of any deficiency which the Commissioner 
proposed to assess. * * * Unless we consider any valid 
defense which the taxpayer may make, we do not see how 
the Board could correctly determine the deficiency asserted 
by the Commissioner.”!9 


In a later case the Board said: 


“Before being subjected to an additional assessment and 
before being required to pay an additional tax, it is the opin- 
ion of the Board that the taxpayer is entitled to a deter- 
mination that it actually owes taxes over and above the 
taxes which have already been assessed against it. It is 
entitled to a correct computation of that tax by the Board 
acting with the facts which proper pleadings bring before 
it. Up to the amount of the deficiency asserted by the 
Commissioner this view does not involve any question of 
a refund to the taxpayer, or a finding that a refund is due. 
It involves only the determination of the amount of a 
deficiency alleged to be due. This is clearly the duty 
imposed upon this Board by the Revenue Act of 1924.”2° 

In the Barry appeal, cited above, the deficiency letter pro- 
posed to assess the difference between a deficiency for 1921 
and an overassessment for 1920. Upon appeal the taxpayer 
claimed the right to deductions for depreciation which had 
been disallowed for both years. The Board held that it had 
jurisdiction to consider the deductions for 1920, which in- 
creased the overassessment for that year and reduced the 
deficiency for 1921.24 


(Continued on page 150) 


1% Appeal of E. J. Barry, 1 B. T. A. 156, Commerce Clearing House 
1925 Board of Tax Appeals Service 2107. 

20 Appeal of Hickory Spinning Company, 1 B. T. A. 409, Commerce 
Clearing House 1925 Board of Tax Appeals Service 2272. 

21 Accord: Appeal of Hickory SEs. eer (preceding note) 
Appeal of Fort Orange Paper Co., A. 1230, Commerce Clear- 
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LAW--for Business and the Bar 


Here is a Practial Spare-Time Legal Training Program 
for Busy Business and Professional Men 


HE number of laws affecting busi- 

ness is increasing constantly. Conse- 
quently it is becoming the fashion to-day 
among the more alert type of business 
men to obtain a workable knowl- ¢ 
edge of fundamental legal prin- 
ciples. 

For years the Blackstone Insti- 
tute has been meeting this demand 
for spare-time law training from 
men in every kind of business and 
professional activity. More that 50,000 
have enrolled. Many have won substan- 
tial increases in salary and promotion to 
important executive business _ positions. 
Hundreds of others have passed various 
state bar examinations and are today suc- 
cessful practing attorneys. 


A typical case is that of Mr. Ronald F. 


North of Stanley, Wisconsin, who being un- 
able to continue his studies at a resident 
law school, tried study in a lawyer’s office 
with no results, then two correspondence 
law courses to no avail, and finally turned 
to Blackstone training which brought him 
the success he coveted. 


But read in his own words the story of his suc- 


cess as taken from a recent letter addressed to the 
Institute: 


Ronald F. North’s Own Story 


“Finding after a term in a resident law school 
that I would be unable to attend further, I con- 
tinued my study in a private law office reading 
the recognized text writers. After a short time 
this appealed to me as an enormous waste of 
energy. I needed a logically laid out course of 
study covering the field in a coherent manner 
suitable to the purpose of a student.” 

“After trying two non-resident law courses it 
dawned upon me that the course I needed should 
include text books which would not be laughed 
at out of court should I attempt to cite from 
them in actual practice. The Blackstone Course 
with Modern American Law was the only school 
which measured up to this requirement, so I en- 
rolled with you. The Course greatly exceeded 
my expectations and gwided me _ successfully 
through the Wisconsin Bar Examination.’’ 











The majority of those who subscribe for Black- 
stone training do so for its business value, and they 
select the Blackstone Course because they know 
that any program comprehensive enough to put 
students through the bar examinations is also 
thorough enough to cover business law subjects 
properly. 


Prepared by Leading Authorities ° 


The Blackstone Law Course is the product of 
80 of the most eminent legal authorities in the 
United States. Included in the list of contributors 
of text material are Justices Taft and Sutherland of 
the U. S. Supreme Court, the deans of eight lead- 
ing resident law schools, university law professors, 
prominent lawyers, and state supreme court judges. 


Complete Law Library Furnished 


Accompanying the course is a big handsome, 25-volume 
library, Modern American Law, cited as “M. A. L.” by state 
supreme courts and by the United States District Court. 
This is recognition which has not been extended to any 
other non-resident law text. “M. A. L.” is furnished com- 
plete to the student at the time of enrollment and serves 
immediately as a reference work on the entire field of mod- 
ern day law. 

»The study of the text and case books which comprise the 
“M. A. L.” library is directed by means of attractive lesson 
material majled at regular intervals. Elaborate consultation 
ane. ‘grading service: is ‘rendered, and the LL.B. degree is 
con ferred’. upon ‘gtaduation. 

The tuition fee is’ ‘gnoderate and covers the cost of all ma- 
terial and service.* Liberal deferred~payments are allowed 
anda pesca t Guarantee is issued. 
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success similar to that of Mr. North. A complete descrip- 
tion of the Blackstone Legal Training Course and Service 
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You may have a copy of this book FREE and without 
obligation. Use the coupon below and mail it today. Ad- 
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Boulevard, Chicago, IIl. 
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Miscellaneous Court 
Decisions 


Disbarment from Tax Practice.—In 
H. Ely Goldsmith, C. P. A., New York, 
v. United States Board of Tax Appeals 
the Supreme Court of the United States 
held that the Board of Tax Appeals may 
prescribe rules for the admission of per- 
sons to prosecute claims before it, but 
denial of admission, suspension and dis- 
barment may be made only after fair 
investigation, notice, hearing and oppor- 
tunity to answer. 

The appellant, however, was denied a 
writ to compel the Board summarily to 
enroll him on the grounds that “until he 
had sought a hearing from the Board, 
and been denied it he could not appeal 
to the courts for any remedy.” 

Income Tax Information.—Taxes for 
1917 having been assessed and paid, pro- 
duction of records in regard to income 
for that period cannot be compelled 
after the expiration of three years.— 
Decision of Circuit Court of Appeals, 
Third District in Farmers & Mechanics 
National Bank of Philadelphia, by How- 
ard W. Lewis, Liquidating Agent v. 
United States of America. 

Recovery of Taxes.—Distraint is a 
proceeding and taxes collected thereby 
after the expiration of the statute of lim- 
itations may be recovered by the tax- 
payer.—Decision of United States Cir- 
cuit Court of Appeals, Second Circuit in 
Frank K. Bowers, Collector, v. New 
York and Albany Lighterage Co. 


Wisconsin Gift Tax Held to 
Violate Federal Con- 
stitution 


HE Wisconsin’ statute imposing a 

transfer tax on all gifts of property 
made within six years prior to the death 
of the donor,’ on the presumption that 
gifts so made are in contemplation of 
death, was held by the United States 
Supreme Court in the case of Armin A. 
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Schlesinger et al., Executors, v. Wiscon- 
sin to be in violation of the Fourteenth 
Amendment of the Constitution. 

The decision is of more than local sig- 
nificance since it has application to trans- 
fer taxes in other states establishing 
similar presumptions in regard to gifts 
inter vivas. 


The reasoning upon which the decision 
was based is revealed in the following 
extracts from the opinion written by 
Mr. Justice McReynolds: 


The presumption and consequent tax- 
ation are defended upon the theory that, 
exercising judgment and discretion, the 
legislature found them necessary in or- 
der to prevent evasion of inheritance 
taxes. That is to say, “A” may be 
required to submit to an exactment for- 
bidden by the Constitution if this seems 
necessary in order to enable the state 


readily to collect lawful charges against 
a. Beg 


“Rights guaranteed by the Federal 
Constitution are not to be so lightly 
treated; they are superior to this sup- 
posed necessity. The state is forbidden 
to deny due process of law or the equal 
protection of the laws for any purpose 
whatsoever. 


‘k %* * A forbidden tax cannot be 


enforced in order to facilitate the col- 
lection of one properly laid. Mobile, 
etc., R. R. v. Turnipseed, 219 U. S. 35, 
43, discusses the doctrine of presump- 
tion. 


In a dissenting opinion, concurred in 
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by Mr. Justice Branders and Mr. Jus- 
tice Stone, Mr. Justice Holmes says: 

“IT am not prepared to say that the 
legislature of Wisconsin, which is better 
able to judge than I am, might not be- 
lieve, as the Supreme Court of the state 
confidently affirms, that by far the larger 
proportion of the gifts coming under 
the statute actually were made in con- 
templation of death. I am not prepared 
to say that if the legislature held that 
belief, it might not extend the tax to 
gifts made within six years of death in 
order to make sure that its policy of 
taxation should not be escaped. I think 
that with the states as with Congress, 
when the means are not prohibited and 
are calculated to effect the object, we 
ought not to inquire into the degree of 
the necessity for resorting to :them. 
James Everard’s Breweries v. Day, 265 
U. S. 545, 559. 

“It may be worth noticing that the 
gifts of millions taxed in this case were 
made from about four years before the 
death to a little over one year, the last 
being after the donor had had an attack 
of angina pectoris, although he is said 
to have attributed his sufferings to a 
less serious cause. The statute is not 
called upon in its full force in order to 
justify this tax. If I thought it neces- 
sary I should ask myself whether it 
should not be construed as intending to 
get as near to six years as it consti- 
tutionally could, and whether it would be 
bad for a year and a month.” 
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(Continued from page 146) 


The rule in the Barry case that a deficiency for one year 
may be reduced by the Board’s consideration of tax liability 
for a prior year for which no deficiency was found was held 
equally applicable to a case where there was no final action 
by the Commissioner for the prior year as to a case where 
for the prior year he had determined an overassessment.” 

In the Appeal of the Henry Myer Thread Manufacturing 
Company?’ the company had paid a salary bonus in 1918 which 
was erroneously charged to expense in 1919. The Commis- 
sioner determined a deficiency for the years 1919 to 1921, 
having audited the returns for 1918 to 1921 and finding no 
deficiency for 1918. He refused to allow the salary deduction 
in either 1918 or 1919. The Commissioner’s motion to dis- 
miss the appeal because no deficiency was asserted for 1918 
and the appeal was in effect a claim for refund was denied. 
The Board held that it had jurisdiction and that the deduction 
should be allowed for 1918. 

The rule in the Barry case has also been applied where the 
letter appealed from showed a net overassessment, the result 
of finding an overassessment for one year in excess of a 
deficiency found in the same letter for a prior year.24 In 
this appeal the Board (Mr. Lansdon) said: 

“The effect of granting’ a motion to dismiss would be to 
clothe the Commissioner with large discretionary powers, 
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which would enable him to deprive many taxpayers of the 
relief provided in Section 274 (a) of the Revenue Act of 
1924. By including dehciency and overassessment notices 
in the same letter, the Commissioner could prevent any 
taxpayer from appealing from any deficiency exceeded in 
amount by notice of an overassessment included in the 
same letter without any regard whatever to the errors of 
the Commissioner in determining the deficiency.” 

In the appeal of the Bruin Coal Company® the additional 
tax liability for 1920 arose in part from a failure of the Com- 
missioner to allow as a deduction trom the gross income of 
the year 1920 the excess of-a.net loss sustained by the tax- 
payer in 1919 over the net income. for 1919. Section 204 (b) 
of the Revenue Act of 1918 gave the taxpayer the right to 
this deduction. To determine the net income for 1918 the 
Board reviewed the decision of the Commissioner disallowing 
deductions for 1918, although no deficiency was proposed to 
be assessed for that year. 

An interesting extension of the decision in the Barry case 
is found in the Hickory Spinning Company case**, where the 
Board reviewed an overassessment for a subsequent year in 
determining the deficiency for a prior year. Deficiencies had 
been determined by the Commissioner for the years 1918 and 
1919. An overassessment was indicated in the same letter for 
the years 1917 and 1920. It was held that the Board could con- 
sider the correctness of the overassessment for 1920 as well as 
for 1917 in determining the true deficiency due from the tax- 
payer for 1918 and 1919.27 The Board (Mr. James) said: 

“If the Board should limit its decision to the particular 
years as to which the Commissioner asserts a deficiency 
and should uphold the taxpayer therein, it could not “de- 
termine that any assessment should be made” and addi- 
tional tax collected in pursuance of such assessment for the 
simple reason that Section 218 of the Revenue Act of 1924 
provides that all or any overpayments under the acts from 
1909 to 1921 shall be credited against any income or profits 
taxes due from the taxpayer. Thus, if we should limit 
our determination of the appeal to the years 1918 and 1919, 
for which deficiencies are asserted by the Commissioner, 
and for those years we should find that the deficiencies are 
only partly correct, we could not determine the assessment 
to be made as provided by Section 280, for we would not 
ibe in position to determine the extent of the credits pro- 

., vided by Section 281.” 


Jurisdiction to Redetermine Taxes Under ‘Prior Acts 


The Board has no jurisdiction to consider appeals from 
deficiencies asserted under ‘Revenue Acts enacted prior to 
1916.78. 

In many cases where the Commissioner ,issued closing letters 
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determining tax liability for years prior to 1924, under the 
Kevenue Act of 1916 and subsequent Acts, the taxes were 
previously assessed either by a voluntary assessment resulting 
trom the admission of tax liability upon the return or assess- 
ments made by the Commissioner whether or not under the 
provisions for summary or jeopardy assessments. In those 
cases where the taxpayer admits tax liability upon his return 
the primary question is whether or not the Commissioner has 
Soares a “deficiency” which has been treated above in this 
article. 

Under the Revenue Act of 1926, where deficiencies under 
the Kevenue Acts of 1916, 1917, 1918 or 1921 were assessed 
before June 3, 1924, but not paid before the enactment of the 
the 1920 Act (February 26, 1926), if the Commissioner there- 
after determines the amount of the deficiency he may send a 
deficiency notice from which the taxpayer may appeal.?® If 
the Commissioner sent a notification of the deficiency within 
60 days prior to the passage of the 1926 Act and no appeal 
had been filed before the passage of such Act an appeal may 
be filed within 60 days thereafter; and whether or not a peti- 
tion is filed, the powers, duties, rights and privileges of the 
Commissioner and taxpayer and the jurisdiction of the Board 
and of the courts are the same as in the case of deficiencies 
determined after the passage of the 1926 Act.3° 

If the assessment was made before June 3, 1924, and the 
taxes were not paid before that date and a final determina- 
tion was made and an appeal taken between June 2, 1924, and 
the enactment of the 1926 Act, if the appeal was pending at 
the date of the enactment of the 1926 Act the Board has 
jurisdiction. Here if a hearing has been had before the en- 
actment of the 1926 Act neither party may file a petition for 
the review of the Board’s decision by the Circuit Court of 
Appeals or the Court of Appeals of the District of Columbia. 
The Commissioner may however file suit in the Federal 
Courts within one year after a decision disallowing a defi- 
ciency, and the taxpayer may file a claim for refund if the 
decision is adverse to him.*! 

Whether or not an assessment has been made prior to the 
date of the enactment of the Revenue Act of 1924 the Board 
may entertain appeals from determination of the Commis- 
sioner made subsequent to that date. The provision giving 
jurisdiction is inapplicable to appeals disposed of before the 
enactment of the 1926 Act. 

Where assessments were made between June 2, 1924, and 
the “date ‘ofthe enactment of the Revenue Act of 1926 under 
the jeopardy assessment provisions of the Revenue Act of 
1924 the Revenue Act of 1926 provides that all proceedings 
after the enactment of the 1926 act shall be the same as under 
the 1924 Act as amended by the 1926 Act except that, (1) a 
decision of the Board rendered after the enactment of the 
1926 Act where no hearing was held prior to the enactment 
may be reviewed in the same manner as provided for taxes 
imposed by the 1926 Act; (2) where no hearing has been 
held by the Board before the enactment of the 1926 Act the 
Commissioner has no right to begin a proceeding in court for 
a collection of any part of the deficiency disallowed by the 

Board; (3) the jurisdiction and powers of the Board are the 
same as provided for taxes imposed by the 1926 Act. 


28 Appeal of David B. Mills, 1 B. T. A. 199, Commerce Clearing 
House B. T. A. Service 2136. 

2° Section 283 (e). 

30 Section 283 (g). 

31 Section 283 (f). 
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Double-Entry Bookkeeping; by Frater Lucas Pacioli, pp. 
125; Harper & Brothers, New York ($2.50). 
This is a translation of the earliest known work in double 


entry bookkeeping. It was written in Italian in 1494. 

The volume is more than an exposition of the foundation 
upon which modern scientific procedure in keeping busi- 
ness records has been built; in addition it is an entertaining 
revelation of business practices in the Fifteenth Century. 

In delightfully quaint expression there is presented an 
interesting and amusing business philosophy, some of the 
precepts of which could beneficially be applied under pres- 
ent-day conditions. 

Though a member of a holy order and actively engaged 
academically as a mathematician, Frater Pacioli discloses 
a practical knowledge of business practices of his time. 
For the qualifications which he recognized as necessary for 
success in business he had a wholesome respect, for he 
makes the observation that the proverb is right when it 
says that more points are required to make a good mer- 
chant than a Doctor of Laws. 

While Frater Pacioli lays much stress on religious ob- 
servances, such as making the name of God appear at the 
beginning of every manuscript, including inventories and 
other business papers, he does not fail to admonish the need 
for works. He quotes from Dante’s Inferno, for example: 
“Alas my son, it is necessary that you shake yourself; for 
one does not attain to fame in fine feathers and under quilts. 
He who wastes his time under these leaves only a trace 
similar to that left by smoke in the air or by foam on the 
water.” Such are the reminders presented for doing the 
inventory and other documents well. 

Thereupon is presented, with interesting parenthetical 
comment, the process of keeping a double entry set of 
books, with methods of guarding against fraud, error, etc. 
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That bookkeeping chicanery antidated the income tax is 
evident from Fra Pacioli’s deprecation of the practice 
among some unscrupulous merchants of his age of keeping 
their books in duplicates. “One they show to the buyer 
and the other to the seller.” 

Accountants will find this publication of special interest 
since it attests the antiquity of their calling. 


Business and Investment Forecasting; 
pp. 187; Harper & Brothers ($2.50). 
i1hose in search of a rule of thumb method for defining 

future economic events or a get rich quick system may be 

disappointed in this book, which demonstrates that fore- 

casting the movements of the various economic forces is a 

very complicated problem. 

The author in explicit terms makes an exceptionally com- 
plete and rational exposition of the interrelation of the 
important economic factors and how statistical data are to 
be interpreated as guides for the investor, merchant or 
industrialist. 

An interesting chapter is that devoted to a comparison 
of the leading composite barometers now issued, including 
Babson’s, Brookmires, Colonel Ayre’s, and Harvard's. 

The use of barometers rather than their preparation is 
emphasized, but there is included an instructive exposition 
of the economic principles which underlie the construction 
of statistical devices for throwing light on future business 
trends. 

This volume is worthy of a place in the business execu- 
tive’s library. 


by Ray Vance; 


Reopening and Reconsideration of Tax Liability—The 
Commissioner may, in his discretion, reopen and reconsider 
any taxpayer’s liability to income and profits taxes originally 
decided by him at any time within the period of the Statute 
of Limitations, subject only to the provisions of Sections 1005 
and 1006 of the Revenue Act of 1924.—Appeal of Dallas Brass 
& Copper Company. 
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HE purpose of this book is FIRST, to point out funda- 
mental differences between methods of avoiding or reduc- 
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SECOND, to furnish synopses of all tax systems, State and 
Federal, showing requirements for Assessments, Returns, 
Rates, Exemptions, Deductions, Collections, Penalties, etc. 


Mr. John H. Sears, author of Sears’ ‘‘Trust Estates,’’ 
‘*Trust Company Law,’’ etc., has given legal advice on tax 
problems for years. His great accumulation of legal informa- 
tion on this topic is now offered the profession 
in practical form, fully annotated. 


| Large business concerns find it profitable to 

employ legal tax experts to put into effect tax 
1 saving methods, which, like devices for reducing 
insurance premiums, put money in the bank. It 
is equally profitable for every taxpayer, and is 
now made possible through the use of Sears on 
MINIMIZING TAXES. 
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The Third Annual Edition of the Office Equip- 
ment Catalogue, a cooperative catalogue sponsored 
by the National Association of Office Appliance 
Manufacturers, is ready now for distribution. It is 
much bigger, more complete and more attractive 
than preceding editions. It has more information, 
more sections, more new ideas—in fact, it is A 
Business Show on Your Desk—the standard refer- 
ence work of the industry. 


As before, two complete, cross-referenced direc- 
tories of office equipment and makers are included 
—one indexed by products and one by company 
name. A further index is furnished by division 
into such classifications as, “Accounting Machines,” 
‘Addressing Systems and Equipment,” “Time Re- 
cording Systems,” etc.,—a total of 28 sections. 


The Catalogue sections are, in effect, a huge file 
of many individual catalogues, combined and ab- 
stracted, without exaggerated claims, generalities or 
“hair-line” technical statements. r 

Each section presents brief, concise descriptions 
of various manufacturers’ products falling within 
that class. Each section is prefaced by an editorial 
introduction summarizing the types of equipment 
available and the advantages of each. The list of 
sections is comprehensive—even a section on busi- 
ness books and magazines 
is included. And scattered 
through the editorial and cat- 
alogue material are dozens 
of ideas for improving office 
methods that you can lift for 
your business. 
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Every executive receiving the Catalogue is entitled to six 
free consultations with William Henry Leffingwell, nationally 
known industrial engineer, office management specialist and 
president of the Leffingwell-Ream Company. These consul- 
tations, which are limited only by the scope of office prob- 
lems themselves, would cost many times the price of the 
Catalogue if secured in the usual way. 


As a second service, any further information desired on 
any office equipment will be furnished in complete form, 
including individual catalogues of manufacturers, by the 
Office Equipment Catalogue organization. Executives are 
thus saved the bother of preliminary correspondence with 
many companies before narrowing their fields of inquiry to 
one or two sources. 


Fits Your Files — Fit for Your Desk 


The Catalogue is standard in size, as specified by the 
National Association of Purchasing Agents. It fits your file- 
if you wish, though you will probably prefer to keep it on 
your desk—its beautiful two-toned flexible leatheroid cover 
and embossed bronze lettering entitle it to that place. 


Mail the coupon today for your copy. If an examination 
does not prove its value, return it within five days. 
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The United States Supreme Court, Circuit Court of Appeals and District 
Courts are handing down 2,500 cases each year. The substance of these decisions 
contain thousands of references to United States Supreme Court cases, including 
the Federal Constitution and Statutes. 


These citations are fully set forth in Shepard’s.United States Citations. Not 
only is every case citation placed under the appropriaté volume and page, but the 
specific point of law dealt with in the citing opinion is also indicated. Affirmances, 
reversals and dismissals by the Circuit and Supreme Courts are included. 


The statutory sections contain all federal citations to the United States Con- 
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sequent Acts of Congress are also included. 
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Equitable Life Assurance 
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A FREE BOOK 


N. response to many requests from policyholders and 
others for information regarding the effect of the Federal 
Income Tax, the Federal Estate Tax, and the Federal 

Gift Tax on life insurance transactions, The Equitable 
Life Assurance Society of the United States has issued a 
Digest of Rulings and is offering it freely to all who are 
interested in this vital subject. 

The purpose of this Digest is to set forth the Law, the 
Regulations and the Rulings of the Treasuary Department 
on various phases of the tax question — that is, as to 
whether payments received by policyholders are taxable 
or exempt, and whether premium payments made by tax 
payers in connection with insurance transactions may or 
may not be deducted: ‘The information is based on the 
Law itself and the Rulings and Regulations in effect at the 
date of publication. 

Among the subjects covered in the Digest are death claim 
payments, annuities, dividends, premium payments, sur- 
render values, insurance bequests and life insurance taken 
for business purposes. The topics are carefully indexed 
and arranged for quick reference. If you are interested, 
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A Personal Invitation 


HE management of The Hollenden Hotel takes 
pleasure in extending to you a cordial personal 
invitation to make The Hollenden Hotel your 
home when in Cleveland. Our city, known for its 
wonderful climate and hospitality,is the ideal place 
for conventions, being centrally located and easily 
reached by rail or boat from all sections of the 
country and having every fa- 
4 cility for theconvenienceand 
| entertainment of visitors. 

I want to take this opportunity 
to place the service and personnel 
of this great, modern hotel at your 
service and to assure you of my 


personal attention to your comfort 
while here. 


Sincerely yours, 


L,,, Bla 


Manager 
Hollenden Hotel 
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dine. For those desiring quick service, the Hollenden Coffee Hotel 


Shop offers the same good food at popular prices. 
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HE word “estate” is formed from the same letters as go 

to make up the word “assets”—but what a vast difference 

in phonetics and meaning is produced by a simple mani- 
pulation of the original characters! 
Just so do the various items which one has been pleased to call 
his Assets take on a different aspect and a different valuation 
when the fact of his death makes them his Estate. 
Outstanding debts, taxes, administrative and other final expendi- 
tures—these are the inevitable but too frequently unforeseen 
post mortems that beset executor and administrator, that stand 
between heir and inheritance, between present Assets and 
ultimate Estate. 
Against these demands on an - estate, arising inevitably and 
simultaneously with death, the average decedent has made 
woefully inadequate preparation. In the effort to make his hold- 
ings produce the largest income compatible with safety, he has 
quite logically subordinated cash and quick assets to an emphasis 
on securities and “‘frozen” assets which are anything but quickly 
negotiable. 
When his executor faces the necessity of providing cash for 
prompt settlement of outstanding debts and taxes, there is no 
alternative to the forced sale of some of the best items on the 
inventory. Frequently, the ‘“‘cream” of the estate is thus 
sacrificed, for a cash return far below what might normally have 
been realized through liquidation in a more orderly fashion and 
more in accordance with the market. 
Life Insurance as written today is designed to meet almost every 
emergency in human financial experience; and it is especially 
well fitted to fortify the estate with ready cash against “death 
duties” that otherwise might seriously impair the inheritance. 
We will gladly send you information on the performance of The 
Travelers Life Policy in this vital role. 


R. Y. Sanders, The Rockwood Company, Chicago, Ill. 
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WOODSTOCK 
typewriters 


The Two 
Best 


Some men look at it this way: any machine that gets out 
more work for me pays its way in dollars and cents. And 
that is a sufficient and business reason for installing the 
Woodstock Electrite—a modern typewriter powered by 
electricity. But other men, aware of the value of finer repre- 
sentation in their correspondence, put Woodstock Electrite 
in their office because it does better work. Better work, and 
more of it! That’s the essence of the Woodstock Electrite 
story. If it appeals to you, send for the Woodstock booklet. 


Woodstock Typewriter Co., 213 W. Monroe Street, cHIcaco 
Branches in Principal Cities ~ Agents all over the World 





